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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLATOMA =~ BT ¥E, T D
1. THE CITY OF TULSA, JUL 18 20gp/
2. THE TULSA METROPOLITAN PHI Lo
UTILITY AUTHORITY, us. ms?ﬁfégfb%zrgr

Plaintiffs, !
v. Case No. 01 GV 0900EARY
1. TYSON FOODS, INC,,
2. COBB-VANTRESS, INC.,,
5. PETERSON FARMS, INC.,,
4. SIMMONS FOODS, INC.,
5. CARGILL, INC,,
6. GEORGE’S, INC.,
7. CITY OF DECATUR, ARKANSAS,

Defendants.

ORDER APPROVING SETTLEMENT AGREEMENT, VACATING ORDER OF
MARCH 14, 2003, AND ADMINISTRATIVELY CLOSTNG CASE

This matter comes before the Court on this _}_(g_‘{_“ day of July, 2003, upon

Plaintiffs’ and Defendants’ Joint Application to Approve Settlement reached among th‘e‘Pm.‘ties

and announced to the Courr on March 24, 2003, Based on the many f{ilings and court

appearances of the Parties in this case, evidontiary hearings, consideration of expert reports and

testimony, and all presentations of counsel, the Court is thoroughly apprised of all of the issues,

applicable law and the respective contentions, claims and defenscs of the Parties in ﬁlis Case.

The Cowrt therefore considers the Seitlement Agreement of the Puarties in this comtext, and
HEREBY FINDS AND ORDERS AS FOLLOWS:

1. The Parties agree that this case has been scitfed and that all is;sues and

controversies have been resoived to their mutual satisfaction. The Selilement Agreement of

the Parties, signed by the Parties as of July _f4__, 2003 and attached hercto as Exhibit “1,”

was negotiated by the Parlies in good faith, at arms-length, and after numerous settlement

st ati ‘ 955}2;1;19)352 g 041% Satflernent Agneement - Finel
s 2}

Exhibit 44
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conferences with the active involvement and supervision of United States Magistrate
Tudge Sam A. Joyner.

2. Aﬂ terms, conditions, definitions and provisions contained in the attached
Settlement Agreement are herehy approved by the Court, and incorporated hergin by reference
as the Order and Judgment of the Courl. The Parties shall comply with all terms, conditions
and provisions of that Agreement and in addition thereto, or as stated therein, the Cowrt further
orders as follows.

3,  Pending adoption of the risk based phosphorus index {*PI"), as described
in the Agreement, effcctive immediately, there shall be 4 Moratorium on land applicatipn in the
Watershed of Poultry Litter on Application Sites, as those terms are defined in the Agreement,
Specifically, the Poultry Defendants shall not:

{(a}  engage in or knowingly permit the Land Application of Poultry
Litter on a Company Farm (ot other property owned by the Pouliry
Defendants) or on a Contract Grower’s property in the Watershed
until the property has been issued a Nulrient Management Plan
(“NMP™) containing & P1 number for each tract, field or pasture;

(k)  enpage in or knowingly permit the sale or transfer of any Poultry
Litter preduced by a Company Farm or Conlract Grower in the
Walershed to any other Landowner in the Watershed for Land
Application until cach tract, field, or pasture, and each tract of the
Application Site on which the sold or transferred Litter is to be
land applied has been issued an NMP confaining a PI by the
Watershed Monitoring team (“WMT™);

(<) engage in or knowingly permit the sale or transfer of any Litter
produced by a2 Company Farm located outside of the Watershed to
any Landowner within the Watershed for Land Application until
the Landowner has been issued an NMP by the WMT, containing a
P1 mumber for cach tract;

(d)  ocontinue to place birds with any Contract Grower who has been
determnmed by the Company or the WMT to have enpaged in or
permitted the Land Application of Litter on his property prior to
the issuance to such Grower, by the WMT, of an NMP for his
property containing a PI number for each tract, and if ordered by
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the Court, the Pouliry Defendant shall terminate or refuse to renew
ity contragt with the Contracl Grower;

(8)  coutinue to place birds with any Contract Grower who has been
determined by the Company or the WMT to have sold or
trensferred Poultry Litter to any Landowner within the Watershed
prior to the issuance to such Landowner, by the WMT, of an NMP
conlaining a PI number for each tract, and, if erdered by the Court,
the Poultry Defendant shall terminate or refuse to rencw ifs
contract with the Contract Grower; or

(H) engage in or knowingly permmit any Litter to be stored on a
Company Farm or Grower’s farm in the Watershed in such a
manner as to allow the trangport or dispersal of such Litter due to
storm water runoff, infilration, wind or other natural or manmade
cvenls.

(g the Poultry Defendants shall notify their contract growers in
adjoining watersheds of the Moratoriom and discourage them from
selling, trausferring or arranging to {ransport any Poultry Litter into
the Watershed during the Moratorium.

4, Uponr approval by the Court of a PI, the Pl shall control the terms and
conditions under which any Nutrients may be Land Applied in the Watershed, whether located in
Artkansas or Qklahoma. As each Contract Grower or Company Farm receives an NMP and PI
from the WMT, the Moratorium period for that Contract Grower or Company Farm shall cease,
and all futwre Litfer or other Nutrient application by that Contract Grower or Company Farm
shall be governed by the terms and condiltions of the NMP; provided, however, the restrictions
contained in subparagraphs (b) and (f) above shall remain in force and effect afier the
Moratorium ceases and shall be part of every NMP.

3. In addition fo the gther tetms and conditions of the Agreement pertaining
to Defendant Decatur, during the continuing jurisdiction of this Court as provided below,
Decatur is ardered 1o provide Plaintiffs access to its WWTP and surrounding property, including

access to any portion of Columbia Hollow Creek, with reasenable prior notics, for the purpose of

obtaining samples or otherwise observing, testing or monitoring, at Plaimtiffs’ expense, any soils,
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water, effluent, influent or other parts or processes at the WWTP. During the term of the Cowrt’s
retained jurisdiction, Decatur shall alsdé provide Plaintiffs with copies of all Discharge
Monitoring Reports as they are prepared and filed with the ADEQ, and upon request shall
provide copies of any other detail or supporting documents, or ather WWTP operational records,
at Plaintiffs’ expense,

6. The Court has considered and hereby denies Plaintiffs’ request under
Oklahoma law For pre-judgment interest on the agreed settlement amount from April 3, 2003 1o
the date of this Qrder.

7. At the Partics’ request, the Court shall retain jurisdiction for the purpose

- of enforeing the terms of their setticment agrgement pursuant to the anthority of qukonen 8

Guardian Life Ins. Co. of America, 311 U.8, 375, 381-82 (1994). The Court contemplates that its
continning jurisdiction will terminate four years afier its entry of the Order approving the PI for
the Watershed, and a dismissal with prejudice of Plaintiffs’ claims will be entered at that time
unless the Court determines that addilional supervision is necessary to enforce the settlement
agtecmment,

g, In light of the settlement reached by the Parties, the Defendants have filed
a wrilten application to vacate this Court’s Order granting partial summary judgment entered on
March 14, 2003 (Docker No. 444). The Plaintiffs have filed no opposition to such application,
and therefore, the Court finds that the Defendants’ application should be granted, The Court’s
Order of March 14, 2003 is hereby vacuted.

9. Dixcept as otherwise provided herein, this case is administratively closed.

10. In accordance with 1}:16 Agreemeﬂ of the Parfies, gach Party shall bear ifs -

own ¢osts and atiomeyvs® fees,
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AL
IT IS SO ORDERED this /é day of July, 2003,

CLAIRE V. EAGAN ()
UNITED STATES DISTRICT JUDGE




APPROVED AS TO FORM:

FOR THE PLAINTIFFS:

L

McKINNEY & STRINGER, P.C.
101 N. Robinson Ave., Suite 1300
Oklghoma City, OK 73102
Telephone: 405/239-6444
Facsimile;  405/239-7902

KENNETH N. Mcl(?ﬂ'EY, OBA #6036

FOR DEFENDANT
PETERSON FARMS, INC.

A. SCOTT MCDANIEL

JOYCE, PAUL & McDANIEL, P.C.
111 W. 5 Street, Suite 500

Tulsa, OK 74103

FOR DEFENDANT
CARGILL, INC,
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FOR DEFENDANTS:
TYSON FOODS, INC. &
COBB-VANTRESS, INC.

R. STRATTON TAYLOR

TAYLOR, BURRAGE, FOSTER,
MALLETT, DOWNS & RAMSEY

P.0. Box 309

400 Wost 4" Strect

Claremore, OK 74018

FOR DEFENDANT
SIMMONS FOODS, INC.

JOHN R, ELROD

CONNER & WINTERS, P.C.
100 W. Cenver Street, Suite 200
Fayetteville, AR 72701

FOR DEFENDANT
GEORGE'S, INC.

JOHN H. TUCKER

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, P.LL.C,

100 West Fifth Street, Suite 400

Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: LINDA C. MARTIN
DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P,

320 S. Boslen, Suite 500

Tulsa, OK 74103-3725

RLR/ccl/3632-001/513415_1/dkm

GARY V. WEEKS
BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
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APPROVED AS TO FORM:

FOR THE PLAINTIFFS:

KENNETH N. McKINNEY, OBA #6036
McKINNEY & STRINGER, P.C.

101 N. Robinson Ave., Suite 1300
COlklahoma City, OK 73102

Telephone: 405/239-6444

Facgimile: 405/239-7902

FOR DEFENDANT
PETERSON FARMS, INC.
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FOR DEFENDANTS:
TYSON FOODS, INC. &
COBB-VANTRESS, [INC.

R. STRATTON TAYLOR

TAYLOR, BURRAGE, FOSTER,
MALLETT, DOWNS & RAMSEY

P.O. Box 309

400 West 4" Street

Claremore, QK 74018

FOR DEFENDANT
STMMONS FOODS, INC.

A SCOTT MCDANIEL .

JOYCE, PAUL & McDANIEL, P.C.
111 W. 5" Street, Suite 500

Tulsa, OK 74103

JOENR. ELROD

CONNER & WINTERS, P.C.
100 W. Center Street, Suite 200
Fayetteville, AR 72701

FOR DEFENDANT FOR DEFENDANT
CARGILL, m;// 7 GBORGE’S, INC.
JOER) H. TUCKER GARY V. WEEKS

RHODES, HTERONYMIIS, JONES,

TUCKER & GABLE,P.LL.C.
100 West Fifth Street, Suite 400
Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By. LINDA C. MARTIIN

DOERNER, SAUNDERS, DANIEL &
ANDERSON, LL.P.

320 S, Boston, Suitc 500

Tulsa, OK 74103-3725

RLR/cel5659-001/513415_VUdkm

BASSETT LAW FIRM
2.0, Box 3618
Fayelieville, AR 72702-3618
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APPROVED AS TO FORM:
FOR THE PLAINTIFFS:

KENNETH N. McKINNEY, OBA #6036
.McKINNEY & STRINGER,P.C. '

101 N. Robinson Ave., Suite 1300
Oklahoma City, OK 731027

FOR DEFENDANTS:
TYSON FOUDS, INC. &
COBBvVANTR.ESS‘ INC.

A

R. STRATTON TAYLOR

TAYLOR, BURRAGE, FOSTER,

Telephone: 405/239-6444 MALLETT, DOWNS & RAMSEY
Facsimile: 405/239-7902 P.0. Box 309
400 West 4% Street
Claremore, OK 74018
FOR DEFENDANT FOR DEFENDANT
PETERSON FARMS, INC. ' SIMMONS FOODS, INC.
A. SCOTT MCDANIEL " JOHNR, ELROD

JOYCE, PAUL & MeDANIEL, P.C.
111w, s Street, Suite 500
Tulsa, OK 74103

FOR DEFENDANT
CARGILL, INC,

CONNER & WINTERS, P.C."
100 W. Center Streef, Suite 200
Fayétteville, AR 72701

FOR DEFENDANT
GEORGE'S, INC.

JOHN H. TUCKER.

RHCDES, HIERONYMUS, JONES,
TUCKER & GABLE, P.LL.C.

100 West Fifth Street, Suite 400

Tulsa, OK 74121-1100 '

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

20 s C oL e

By: LINDA C. MARTIN

DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P.

320 S, Bosten, Sunite 500

Tulsa, QK. 74103-3725

RLR/ccl/5659-001/513415_L/dkm

GARY V. WEBKS
BASSETT LAW FIRM

P.0. Box 3618 s
Fayefteville, AR 72702-3618
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APPROVED AS TO FORM:
FOR THE PLAINTIFEFS:

KENNDTH N, MeKINNEY, OBA #6036

McKINNEY & STRINGER, P.C.
191 N. Robinson Ave., Suite 1300
Oklahoma City, OK 73102
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FOR DEFENDANTS:
TYSON FOODS, INC. &

COBB-VANTRESS, INC..

R. STRATTON TAYT.OR
TAYLOR, BURRAGE, FOSTER,

Telephone: 405/239-0444 MALLETT, DOWNS & RAMSEY
Facsimile:  405/239-7902 P.O. Box 309
400 West 47 Street
Claremore, OK 74018
FOR DEFENDANT FOR DEFENDANT
PETERSON FARMS, INC. 57;\//\01 ODS, INC.
A.SCOTT MCDANIEL ELROD
JOYCE, PAUL & MceDANIEL, P.C. CO, & WINTERS, P.C.

111 W. 5™ Street, Suite 500
Tulsa, OK 74103

FOR DEFENDANT
CARGILL, WNC. -

104 W, Centcr Strect, Suite 200
Fagereville, AR 72701

FOR DEFENDANT
GEORGE’S, INC.

JOHN H, TUCKER

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, P.L.L.C.

100 West Fifth Street, Suite 400

Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: JINDA C. MARTIN
DOERNER, SAUNDERS, DANTEL &
ANDERSON, L1.P.

320 S. Boston, Suite 500

Tulsa, OK 74103-3725

RLRAgUI6ED001/513415_1/dkm

GARY V. WEEKS
BASSETT LAW FIEM

P.O. Box 3618 '
Favetteville, AR 72702-3618
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APPROVED AS TO FORM:

FOR THE PLAINTIFFS: o FOR DEFENDANTS: =
~ " TYSON FOOPS, TNC. &
COBR-VANTRESS, TNC.

KENNETH N. McKINNEY, OBA #6036
McKINNEY & STRINGER, P.C.

101 N. Robinson Ave., Suite 1300 " R.STRATTON TAYLOR

Oklahoma City, OK 73102 ’ TAYLOR, BURRAGE, FOSTER,
Telephone: 405/239-6444 ‘ . " MALLETT, DOWNS & RAMSEY
Facsimile: 405/239-7902 ’ P.O. Box 309

400 West 4™ Street.
Claremc:re QK 74018

FOR DEFENDANT , FOR DEFENDANT .

VPETERSON FARMS, INC. ' SIMMONS FOQDS, INC.

A. SCOTT MCDANIEL " JOHNL BLROD

JOYCE, PAUL & McDANIEL, P.C. ' CONNER & WH\TTFRS P.C.

11T W, 5lh Street, Suite 500 100 W. Center Street, Suite 700

Tulsa, CK 74103 ' ' Fayettevilie, AR, 73701

FOR DEFENDANT | FOR, DEFEN

CARGILL, INC, . . GEORGE ‘S’ C /

JOHN H. TUCKER . aaky VWEEKS

RHODES, HIERONYMUS, JONES, BASSETT LAW FIRM
TUCKER & GABLE, P.L.L.C. P.O. Box 3618

100 West Fifth Street, Suite 400 " Fayetteville, AR 72702-3618

Tulsa, OK 74121-1100

FOR DEFENDANT |
CITY OF DECATUR, ARKANSAS

By: LINDA C, MARTIN
DOERNER, SAUNDEKS, DANIEL &
ANDERSON, L.L.P.

320 8. Boston, Suite 500

Tulsa, OK 74103-3725

RLRAoU5659-001/513415_1/dkm
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SETTLEMENT AGREENIFNT

THIS SETTLEMENT AGREEMENT (“Agreement”) is deemed executed as of
this ____day of July, 2003, by and between the Parties in Case No. 01 CV 0900EA(C} pending
in the United States Distict Court for the Northern District of Oklahoma (“the Case™), namely:
the “Plaintiffs,” The City of Titlsa, a municipal corporation (“City™; and The Tulsa Metro;aohtan
Utility Autherity, & public trust ("TMUA™); and’ the “Defendants,”” Tyson Foods, Inc.,
carporation (“Tyson™); Cobb-Vantress, Inc.. a corporation (“Cobb-Vahiress™); Peterson Farms,
Inc,a corporatmn (“Petelson’) Simmons Foods Inc., a corporation (*Simmons’ g Cangill, Inc.,
a corpomhun (“Cargill™}; George's, Inc,, a corporation (“George’s™) (these Defendants being
collectively referred to hercin as “Poultry Defendants™; and The City of Decatur, Arkansas, a
municipal corporation (“Decatur’). o

A, DEFINITIONS

The followmg tertns used in this agteement have the ﬁ:ﬂlowm g meanings, whether
or not these words are capitalized in this Agreement:

1. “Agreement” means this Settlement Agreement by and among the Parties.

2. “Application Site” means any tract of land in the Walershed larger than
two and one half acres outside any c1ty limits where Poultry Litter or other Nutnents frozn any
Contract Grower or Company Farm is land applied or expected to be land applied.

3. “BMPS" means Best Management Practices and refers to all measures,
methods, processes or techniques which are designed to be implemented for the purpose of
controlling, reducing or preventing adverse impacts to the environment resulting from land
application of nutrients.

4,  “Case” means Case No. 01 CV 0900EA(C} pending in the Thnited States
District Court for the Npsthern District of Oklahc:-rna1 styled The Citv, of Tulsa, etal,
Plaintiffs v. Tyson Foods, Inc., et al., Défendants,”

5. “Certified Litter Applicator” means a person who is certified under the
laws of the State of Oklahoma or Arkausas to land apply Poultry Litter,

6. “Company” means, generically, any one of the Poultry Defendant
companies,

7. “Company Farm” means any property new or hereafter ownegi or. operated
by any Pouliry Defendant, of any person, related éntity, affiliate or successor in interest of a

Poultry Defeﬁdant to rzuse and carg’ for poullry owned by, or for the benefit of, that Pouliry
Dofendant. ,

8, “Complaint” means the Complaint, as amended, filed in the Case by
Plaintiffs. ' ‘

Sertlsnent Agreetnent - Final
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5. “Contract Grower” or “Grower” means any person or other enu’cy engaged
in farming or other agricultural opcranons, Whoe contracts with any one of the Poultry
Defendants, to raise and care for poultry provnded in the Water shed o tha grower by the
Pouliry Dafendant company,

10. “Court” means the United States District Courf. for the Northem Distriot of
Oklahoma,

11, “Land Application™ means the application of Nittrients or Poultry Litter
(as specified in connection iwith the use of this term) to the land i in the Watershcd, throngh any
means whatsoever, for any purpose, but does not mclude the ificidéntal placing of Poultry
Litter on land during the process of hauling or moving to storage or composting for a
temporary period of time, not to exceed three days.

12, “Landowner” means Contract Growers and Company Farms, as those
terms arc defined hetein, and any cther person or entity who owns, leases, or uses an
Application Site, as defined hercin.

13. “Litter” or “Poultry Litter” means all byproducts associated with the
confinement of poultry, including ex crem:mt, feed waste, and hedding materials.

14, “"NMP” means Nutrient Management Plan further described in Section G '
ol this Agreement, and includes other s1m11drly named plans, rcgardlebs of how denominated,
such as a waste management plan (“WMP”).

15, “Nutrients” means Poultry Tittér, and any other animal waste, manure, or
cammercial fertilizer containing phosphorus.

16. “Parties” means, collectively, all of the named Parties in the Case, who are
likewise Parties to this Agreement, or when use in the singular form, “Party”, means any
specific party o the Case. ’ .

17. “PI” means the risk based Phosphorus Index dcvelopcd to govern the
terms and conditions under which Nutrients may be land apphed in the Watershed, as fmther‘
deseribed in Section D of this Agrestnent, and inchides the numérical index system ropresented
thereby, the target objective or index necessary to limit the land application’ of Nutrients, as
described thersin, and any other associated requirements, limits or guidelines pertaining to the

* land application of Nutrients as prescribed by the PT developers.

18. “Poultry” means chickens and turkeys.

19. “Poultry Defendants” means all of the Defendants numed in the Case,
except the City of Decatur, Arkansas, and inciudes all cnunes ownmg or operating “Company
Farms” as defined herein.

20. “Watershed” means, the Spavinaw/Eucha \Vatersligd clegcribéd in
Plaintiffy” Complaint, encompassing approximately 415 square'nriilgs on either side of the
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" Oklahoma-Atkansas border, and lying within ‘Mayes and Delaware Counties in Oklahoma, and
Benton Cownty in Arkansas, '

21. “Water Supply” eans the entire raw water collection and treatrent
system operated or relied on by the Plaintiffs to furnish drinking water from the Watershed to
residents and customers, including but not limited to, all creeks, streams and fributaries in the

Spavinaw/Bucha Watershed, Lake Eucha, Lake Spavinaw, Lake Yahola, and the Mohawk
Water Treatment Plant.

22, “WMT” medns the Walershed Monitoring Téam hired and tained to
monitor and enforce the Moratorium, prepare new NMPs implementing the PI for Growers,
Company Farms and Land Application Sites, and monitor and enforce compliance with the
revised NMPs, as further defined in Section E of this Agreement.

23, “WWTP” means Waatewatcr Treatment Plant, md refers speaﬁcally to
the publicly owned wastewdicr treaftent plant operated by thé City of Decatur, Arkansas.

B. RECITALS

1. On December 10, 2001, the Plaintiffs commenced the Case against the
Defendants seeking injunctive relief and mongtary damages for Defendzmts a Ieged acts and
omissions, and/or the acts and omissions of the Poulry Defendants’ Contract Growers whlch
Plaintiffs claimed have caused damage to Plaintiffs’ Water Supply in the Watershed. '

2. The Defendants have denied liability for ali such claims and have actively
defended against these allegations durmg the Case

3. Considering the uncertainties, costs, time and legal issues associated with -
the Case, the Parties desire to resolve their respective claims and defenses against each othier, and
therefore, have entered into this Agreement to compromise their claims.

NOW, THEREFORE, in consideration of the mutdal covénants and agreements
contained herein, and for other good and leudble cons1deratmn, th:, receipl and adequacy of
which is hereby acknowledged, the Parties agree as follows. ™

C.  STATEMENT OF INTENT '

1. Tt is the intent of this Agreement to (1) fully and finally resolve the
controversy between the Parties which is the subject of the Case and to avoid the uncertainty
and risk associated with hngauon and (9) to ensute that’ nutrient man'tgement protocols are
used in the Watershed to réduce the risk of harm to Plaintiffs’ Water Supply due to the Land
Application of Nutrients and The City of Decatar’s WWTP discharge, while at the same time’
recognizing the right of the Poultry Defendents and their GTOWEI'S to contmue to condnet
poultry operations in the Watershed within such plotocols and the medrtance of clean kﬂces

safe drinking water and a viable poultry’ mdus‘rry to tlic economies of Northeast Oklehoma and
Northwest Arkansas.
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2. T furtherance hereof, this Agreamnent shall be binding not only upon each
of the named Defendants, but also on any entity now existing or hereafler acquired or created
by or under the control or ownership of any of the respective Dc:tx:udants, including any related
entity, affiliale or successor-in-interest of a . Defendant, for the purpose of conducting
operations in or affecting the Watsrshed.

D.  WATERSHED PHOSPHORUS INDEX

1. A new phosphorus risk-based index (“PI”) shall be developed to govemn
the terms and conditions under which any Nutrients may be land applied in the Watershed.
Although the PI, as developed or with modification, may have broader application or be of
interest to other watersheds of parties not involved in the Watershed, the PI shall be develeped
particularly for the sxisting physical, gvologxcal and hydrological conditions and characteristics
of the Watershed and the stated goals and intent of this Agrecment.

2. The PT shall be developed to achieve the least amount of total phosphorus
loading reasonably attainable from each Application Site to the Water Supply from all sources of |
phosphorus on each such Application Site while still meeting the agronormic requirements for the
growth of grasses, crops and other desirable plant life.

3. The PI ghall be developed by a “PI Team™ consisting of an equal number
of rwpresentatives from Oklahoma State University ("OSU”) and the University of Arkansas

(“UA™. The PI Team may consult with other institutions, governmental agencies or outside
consultants as they deem appropriate, but only the members of the Pl Team shall be responsible
for the final PI presented to the Court. The final P shall require unanimous agresment of ail PI
Team members before submission to the Court. The PI Team members shall notify the Plaintiffs
and Poultry Defendants of the final PL Subsequent thereto any party to this A greement may file
application with the Court for entry of the order establishing the fial PL ' Absént an objection by
a party to this Ageemen’c within filkeen (15) days of the submission of the final PI'to the Court,
the Court may in its discretion enter an order establishing the final PY substdntially in the form of
the proposed order attached hereto as Bxhibit A.

4. The Plaintiffs shall pay $40,000 and the Poultry Deféndants shall pay
$40,000, for a total of $80,000, toward the cost of research and development of the PI. These
funds shall be paid during the course of the project commensurale with the progress of the work.

5. The PI shall be dcveloped and submltted to the Court, P1amt1ff‘s and. the
Poultry Defendants not later than Jamiary 1, 2004, provided that a reasonable extension of this
deadline may be 4greed to by the Plaintiffs and Poultry Defendants jointly, not to excesd -
sixty days, if Plainiiffs and Poultry Defendants ate reagonably satisfied by assurances from the PI
Tcam that a PT will be agrccd to by all PI Team msmbcrs by tha end of the extended deadling.

6. If the P Team is vnable fo agree on & PI by the deadline or extended
deadline, they shall 10mt1y nolify the Plaintiffs and Poultry Deéfendanis in writing, which notice
shall include a statement of issues or reasons for the impasse, In that event, either Plaintiff or
any one of the Poultry Delendanfs may file an application with the Court ady time thereafler
requesting a conference with the Court to detefming the process, including an evidentiary hearing
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if necessary, by which either Plaintiffs or Poum'y Defendants may present a proposai for the
Court to determine an appropriate PT for use in the Watgrshed.

7. Upon approval by the Court of 2 PL, the PI shall b¢ incorporated into the
NMPs for all Application Sites in the Watmshed ‘whether located in Arkansas or Oldlahoma. .
The order shall provide that the P1 shall remain in"effect unless and until the thuffs ‘and the
Poultry Defendants agree to modify the P1, or the Court orders othierwise.

E. WATERSHED MONITORING AND ENFORCEMENT

1. The Moratorium (described below in Section F), revised NMPs, and the PT
shall be implemented, monitored and enforced by a Watershed Monitoring Team consisting of
fowr persons ("WMT"), as more specifically described below. . The WMT shail be recrnited,
trained and prepared to begin its duties upon the Court’s approval of the final PI, WMT
members shall have the ¢xperience, training and qualifications prescnbed by state or federal lnw
or regulations for persons designated to prepare and oversee melemontatxon of NMPs or
comparable plans designed to mahage agmcultural operations and preservé water quality.

2. The Poultly Defendants shall pay all costs associated wzth Lhe recnmment,
hiring and training of (he WMT, the necessary compensation and state mandated bénéfits
required to employ quahﬁed persens, and the essential and 1easonable expenses reqtured by the
WMT o carty out its monitoring and enforcemmt dutles ‘a5 hereafter provided, The funding
obligation of the Poultry Defendants shall commence on the date of the Court’s approval of the
PI, and continue for 4 period, of four’ years ? after the date of the Court’s order approving the PL,
1mles», earlier assumed hy the state agencies as provided below.

3. The WMT shall be jointly recruited, trained, overseen and monitored bya
Special Master to be appointed by the Court pursuant lo an order subsmnhai]y in the form of
Exhibit “B” hereto and the state ageney referred to below in paxaglaph E.A8, if any, which has
agreed 1o emiploy the particular WMT iémber., Within thirty days after antty ‘of a Court order
epproving this Agreement, substantially in the form of Extibit “C™ heréto, Plaintiffs and PouJiTy
Defendants shall confer and attempt to agrte on a qualified candidate for Special Master, or in
the absence of such agreement, Plaintiffs shall submit two nominees and Poultry Defendants
shall submit two nominees to the Court within the thirty day period. The Coiut shall be free to
appoint any other person or finm 1ot nominated by the Parties if the Court deems appwpnate or
necessary. The Special Master shall have sufficient formal and practical educa‘aon, tmmmg and
experience in one or more of the areas of oeoiagy, hydrolog,y, ahgronomws‘ seil seience, water
chemistry and/or other relevant dlscnp]mes to enable him to serve in this capacity with the
necessary unaerstandmg of the issues and ob}ectivea to be addressed by the WMT. Persons or
firms who have prior knowledge or experience 'in the Watershed shall be preferred but not
required, provided that no candidate shall bg an employee or representative of any of the Parties,

or have otherwise served as a‘consultant for any Party in conmection with the Case unless agreed
to by all Parties,

4, The Special Master shall at alt times be deemed an independent contractor,
For the period of four years after his appointment, the Pouluy Defendants shall pay the essenuai
and reasonable expenses of the Special Master incwmred in the performance of his duiies as
derined herein, whe shall serve at the pleasure of the Court. His term of appointment shall

5-
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cormmence upon appointment by the Court arid end four years thereafier, unless the Court orders
otherwise. Auy vacancy occurring during his term for any reason shall be filled in the manner
“ described above in immédiately preceding paragraph 3, .

5. In coordination with'the applicable state agency, if any, as referenced in
paragraph B.8 of this Agreement, the Special Master shall begin recruiting the WMT upon his
appointment by the Court. Unless otherwise directed by the Court or agreed by the Plaintiffs and
Pouliry Defendants, the Special Master shall report in writing to the Court, Plaintiffs and Poultry
Defendants no less oflen than quaiterly during the first two years of his tenwre, and
semi-annually for the remaining two' years. The reports 1o the Plamhffs and Pouliry Defendants
shall include but not be limited to apprising them of the status of prepmahou of all NMPs, all
monitoring and ' enforcemeént activities, including the momtonng and enforcement of the
Moratorium as described in Section F by the WMT, and the costs fouired by the Special Master
and WMT during the reporting period. The reports to the Court, which shall also be fumnished to
the Plaintiffs and Poultry Defendants, sball be a'summary of these watters, and shall pnmanly
focus on issues relating o the implementation and enforcement of this Avreement In addition to
his joint duties to recruit, trajn and oversce the WMT and report to the Coutt ‘and Parties, the
Special Master shall assist the WMT in carrymg out their regular duties of pr epamw NMPs, '
monitoring and enforcement, if and thn ‘workload or other factors or ccmdl tions Tequire
additional manpower, and for such purposes shall have the same right of a access 1o thé propertics
owned or operated by thé Gmwers, Company Taxms and Apphcanon Sltes as is afforded the
WMT. If any vacancies occuf in the WMT for any teason, they shall be ﬁlled m & manner
sitnilar to the original recruitment and training of the WMT mefibers.

6. The WMT's duties shall include;

(a)  Immediately upon employment and completion of training, the
WMT shall begin o _eveluale, through personal observalion, testing,
monitoring and/or gathemug nccossary data, each tract of land owned or
operated by a Landowner for the purpose of (f) ass1gmng an appropmte PI
(when developed) to each fract, and (ii) momtonng compliance with the
Moratotium and all, Couz’c Ordara entered in. the Case;

(b) As soon as practicable after enury of the Order approving the PI,
the WMT shall prepare NMPs, which shall include an asmgnud PI number
for each Company Farm, Contract {rrower and Application Site;

{c) The WMT shall” monitor each Landov'vner or 'Ceruﬁed Litter
Applicator in the Watershad for comphance ‘witll the ‘terms and condmons '
of the Moratorium, his WMP, and all Court Orderb entered i 1n ‘the Case,
including making penodlc inspections of the Landowner’s property to
procure samples of Poultry Litter, soil, water, or conduct such other tests
and make such other observations as are necessary for the WMT to

determiine if the Landownet is complymo \mth the zeslnctaons of the P,
the NMP and applicabls’ C‘ourt Orders;

@ The WMT shall inspect such relevant records or data as the Poultry
Defendant or Landovwner mdy be required to maintain (either pumnant to

6
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state law, regulation or dtherwise), in. order fo demonstrate compliance
with the Moratomun, hig NMP and the P, and apphcable Court Orders.

{e) The WMT shall prov1de GOnsultanon, advice and assistance to all
Lendowners, ‘as” réquested or necessary, to encourage and maintain
compliance with the Moratorivm, NMP and the P1, and applicable Court
Orders; and

(ff  The WMT shall report to the Court, Plaintiffs and (be Pouliry
Defendants, and to their state regulatory agency or commission having
Junsdlcuon under any applicable state law, “all material and/or repeated
violations or instances of non-compliance wuh the Moratorium, NMP, PI
or applicable law, 1ules or regulations.

7, Upon each one-year anniversary date of the egrablishment of the WMT
until modified by Court order, the WMT shail collest and disseminate to the Plainfiffs, the
Poultry Defendants and the Special Master the fo]lowmg information regarding the Confract
Growers and Company Farms: .

(2)  the name of the Confract Grower or Company Farm managet;
(b) the location of the Contract Grower or Company Farm;

©) the size or production of such falmmg operation in terms of
mumber of poultry houses, type of poultry, fuinboer of birds i standing
Ainveniory per flock, number of estimated flocks per year, and esumatcd .
.Poultry Litter or other nutrient or manure production per year;

()  the quantity of Poulry Lilter, mamure or other putrients that is-
+ Jand-applied on the Contract Grower or Company Farm property, &nd the
quantity which is transforred or sold each year;

(e) the nama and loeation of anly transferee of such Poultry Litter;

(f)  the normal or anticipated date that the Poultty Litter or other
manure is cleaned ou't, land-applied and/or transferréd; and

{g) date of issuance of last NMP, mcludmg thc dSSlgned PI, fmd name
of WMT member who prepared the NMP.

jurisdiction over this Agreement pm’suant to the Order Appmwng the Sbttlcment Agreement any
of the Parlies may apply to the Court for an order d1rechng to what cx‘cent and in what marnner
this information shall continue to be cornp1 led and disseminaied.

8. The Plaintiffs and Poultry Deféndants agres 1o confer with the OLlahoma o
Department of Agriculture (“ODA®) and the Arkansas Soil and Water Conservation Commisgion
(“ASWCC™), or such other respeciive siate aaencuas of commissions as may be appropnate or
necessary, to obtain their agreement to assume full and permanent responsibility to administer

A
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P ey

the employment and compensation of the WMT members, provide fac:htlas and support for their
responsibilities, and maintain records and information collected by the WMT in the pelfoxma.me
of its duiles. Subject to agrecment of these tespective agencies to employ WMT members ina
manner consistent with and supportive of their responsibilitics a3 sct forth herein, two members
of the WMT shall be deemed employees of the DDA, and two members shall be deemed
employees of the ASWCC.

9. If (he slale agenmes accept such responsibility, the Poulry Defendants
shall pay the costs.of each WMT member’s compensation, stafe mandated benefits and the othér
essential and necessary expenses to the respectwe state agency ﬁ:»r the time period specified
ahove in paragraph 2 of this Secnon, unless the respective agencies appropnatc funds to provide
such compensation, benefits and expenses prior thereto.

10.  Notwithstanding the amp]ayment of WMT members by the respective
state agem,u,s the team membas shall remain subject to the overswht and monitaring of the
asszanment of two WMT members to an Oklahoma agency, and‘two WMT members to an
Askansas agency, the Special Master shall have the anthority and dlscrenon with the
concurrence of the relevant state agencies, to require that one or more members assigned to one
state agency temporarily assist the team. members employed by the other state agency, as needed
to carry oitt the overall duties and objectives of the' WMT, given the varying Workloa.d and
npumber of Application Sites in each 1eqpechve state in the Watershed.

11.  If Plaintiffs and Poultry Deforidants are unabie fo obtam agreemant from
the respective stale agencies to assume uinploymm]t responsibilities for the WMT, the WMT
merabers shalt continue to perform their duties as independent contractors under the dirgction of
the Specml Master and at the expense of the Péuitry Defendants ‘for the four-year period of time
specified in paragraph E.2.

T MORATORIUM

1. The following resirictions shall become offective autcmatlcail!y upon the
entry of the Order of the Court apprnvmg this Agreement (Eﬂubn “C")y and shall remain in place
thereafter until the partxcular Company Farm or Conract Giowel gt issue receives from the
WMT an NMP contalmng a PI mumber for each field, pasture or tract on the farm. The
following restrictions are collectively referred to hereinafler as the “Noratorium.”

2. Prior to the execution of this Agreement the Foultry Defendants represent
that they have notified the Contract Growers in the Watershed of this Moratorium, and will,
provide the Contract Growers with a copy of the relevant portions of the Order approving this
Agreement. To help expedite the development of NMPs, the Poultry Défendants shall encourage '
their Contract Growers ta contact the WMT as soon as praoﬂcable atter the WMT has been hired

and trained so the evaluation of Conm act Growars ‘properties may begin priot to the adoption of
the PTby the Court.

3. Prom and afior the date the Court r;ntets its Ordcr approving this
Agreement, the Poultry Defendants shall nof:

8-
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(2}  engage in or knowingly permil the Land Application 6f Poultry
Litter on a Company Farm (or other property owned by the Ponltry

" Deféndants) 6r on a Contract Grower’s p1 aperty in the Watershed until the_ o
property has been xssued an NMP' conifaining a PT nizmber for each tract,
field or pasture;

(b)  engage in or knowingly pemmit the sale or transfer of any Poultry
Litter pmduced by a C‘ompany Farm ot Coniract Grower in the Watetshed
to any other Lardowner in the Watershed for Land Application until each
tract, field, or pasture, and each tract of the Application Site on which the
sold or transferred Litter is to be land apphed has been issued an NMP
containing & PI by the WMT;

{c) engage in or Imowmg]y permit the sale or transfer of any Litter

produced by a Company Farm located outside of the Wa»ershs,d to any

Landowner within the Watershed ‘for  Land Apphcamon until ‘the

Landowner has been issued an NMP hy the WMT, coniaining a PI number
" for each tract;

(@  continue to place birds with any Contract Grower who has been
determined by the Company or the WMT to have encaged in or perm; itted
the Land Application of Poultry Litter on his property prior to the issuance
to such Grower, by the WMT, of an NMP for his property containing a PI
number for sach tract, and if ordeted by the Court, the Poultry Defendant
shall rerminate or refuse to renew its contract with the Contract Grower;

(e)  continue to place birds with any Contract Grower who has been
determined by the Company or the WMT' to have sold or transferred
Poultry” Lilter to any Landowner within the Watershed prior o the -
issuance 1o such Landowner, by the WMT, of an NMP containing a PI
number for each tract, and, if ordered by the Court, the Poultry Defendant
shall temunaie or teliise to renew its contract with the Contract Grower; or

(3] engage in or knowingly permit any Lilter to be giored on a
Company Farm or Grower’s farm in the Watersh ¢d, in such a manner as to
allow the transporl or dispersal of such Lilter due 1o storm water runoff,
infiltration, wind or other natural or man made gvents.

4, As each Contragt Grower ot Compatry ] Farm recgives an NMP and PT from
the WMT, the Moratrium period for that Contract Grower er Company Farin shall cease, and
all fiature Litter or other MNutrient application by that Contract Grower or Company Farm shall be
governed by the terms and conditions of the NI‘.'IP prowded howcver, the restncuons contamed

in subparagraph {b) and () above shall remam in fores and effect ‘afier the Moratonum ceases
and shall beé part of every NMP.

...9.;
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G. NUTRIENT MANAGEMENT PLANS .L&NH'GE&W&?"CUNTMC’T’Q s et

1. Upon apptoval by the Court of the PI, the Poulfry Defendants shall furnish
their Contract Growers and Company Farm managers a copy of the relevant portions of the -
Order entered in the case (Bxhibit “A” attached hereto), and notify them in wmmg that they are
required by the terms of the Order to apply (o the WMT (if they have not already done so
fol]omng approval of this Agtectent) within smty &ays aﬁcr such Order to obtain a new NMP
incorporating the P1. The Poultry Deﬁ:ndants may ercoura; ge thalr C‘Qntraot Gmw €IS 10 malce
application for a new or revised NMP as soon as the WMT is formed and opérational. Upon =~
receipt of such application, ‘the ass1gned WMT member shall parsonally visit the apphcant’
pxoperty to properly evaluate ‘rhn property and f.mmng opelatlons for the pmpose of prepa:mncy
the WMT member a5 S00n 45 practwablc after approval of the PI Thu WMT {or applicable
state agency if the agency has assumed responmblhlles as pmw&ed above in Section E) shall
retain the criginal of the NMP; deliver a copy to the apphoani send a copy to the Poultry
Defendant wuh whom the Grower has contracted, and send a copy 1o the Plaintiffs.

2. All NMPs prepared by the WMT shall be in substmltlaily the same fomat
and contain such information, recommendations and requirements as have generally been
contained in NMPs or other WMPs of similar documents prevxously prepared by County
Conservation Distriet, Natural Resource Conservafion Service (NRCS) offices and/for
Cooperative Extension offices. The NMP shall contain a PI number for each _pasture, ctop
land, or other tract of property owned or farmed by the Glowcr or Landowner that is part of an
Application ‘Site and shall also explicitly contain all restrictions u:nposcd by any applicable
state law, rule or regulation, This Agreement, the Court Dldus entered in the Case, the NIVEE’S :
the PL, and all apphcable state laws, mles and regulations shall be construed to together to give
effect to each whenever possible; prowded that the NMP, P, thls Agreement and the Court
Orders shall control over any confli¢ting law, rule or regulatlon to ‘the extent thaf the formor
provide more stringent or restrictive protocols which are more protective of the Watershed and
the risk of excess nutrient loading to the Water Supply.

3. The NMP shall remain in force and effect until expressly superseded or
modified by the WMT or any order issued by the Court. The NMP may ot be modified or
rescinded by any contract provision or other directive promulgated by the Poultry Defendants.

The WIMT shail reassess the NMP: (i) upon learning of any s1gmﬁcant change of condition at

- the Application Site or the opetations thereon; (11) upon apphcanon or request for such
modification by the Grower or Landowner, contracting Poultry Defendant, or Plaintiffs; (i)
wpon modification of the Watershed PL; or (Iv) as a matter of routine reevaluation which shall
occur no less often than every three yéars from the dale of last i issnance of the NMP. o

4. Upon expiration of the Moratorium, a Poultry Defendant, Contract Grower
or Company Farm may sell or transfer Litter to (i) any other persan who prowdes written
assurance fhat the Litter will not be Land Applied within the Watershed, or (ii) another
Landowner for Land Apphcanon in the Watershed if and only if such transferee Landowner in
the Watershed has received an’ NMP comaxmncr a préper PI prepared by the WMT, and the
NMP penuits the Land Apphcatmn of Litter on the transferee s property, or (iii) a Ceriified
Litter Applicator, provided that ‘the Con’rract Grower obtajns either: {a) a copy of the current
NMP for the Application Site if the Apphcatwn Site for the trms%'m‘red litter is known at the

«10-
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time of the transfer; .or (b) written assma.m.e from the Certified Litter Applicator that the
transferred Litter will anly be utilized in. the Watérshed in accordance with the Court’s Ocder
approving the P1 in the event that the Apphcatlon Site for the tlansferred Litter is not known at
the time of thg transfer.  The Poultry Defendants shall require (hat (heir Confract Growers or
Compauy Farm menagers be responsible to ensure thet the ultimare transferee has obtained a
proper NMP and PT before any Litter is transferred or dchvered to the transferee or any
applicator or transpotter for Land Application, and to know the location where all Litter
transferred to an intermediary is ultimately land applied. In the event ol'a {ransfer to persons
identified in subseétions (i) and (iii) above, the trapsferor may reasonably rely upon the NMP
obtained by the transferor from the Ccruﬁcd Litter Applicator or the wrilten assurance as
specified above. The Poulh"y Défendants and the Grower or Company Farm as the case may
be, shall retain in their respective fites a copy'of the transferee’s NMP or the. writien assurance
provided by the Cortified Litfer Apphoator Ci)pzes 'of the Iranisferee’s NMP shall be -
distributed by the WMT as provided in paragraph 1 of this Section.

5. Each Poultry Defendant shall, at the time of entermo into a new or
subsequent contract with a Contract Grower in this Watershed byt in no event later than
Jamary 1, 2004, modify “its individual contiact documents with its Contract Grower or
Company Famms, if necessary, o contain provisions contractually obligating the Conlract
Growers or Company Farms 1o comply wﬂh the relevant terms of this Agreement, the Cowrt’s
orders ‘enteréd in copmection with the seitlement of the Case and all applicable laws,
regulations and orders, including but not limited to environraental laws, regulations and orders,

6. In the event a Poultry Defendant discovers or the WMT reports to the

Company tepeated and/or material violations of the Moratorium, the NMP, the fmproper
tansfer or sale of Poultry Litter by a Contt‘act Grower, or the Grower’s failure to comply with
the applicable terms of his Comtract as they relate fo this Agreement or ary Couit Orders
enterad in the Case, then the Poulry Defendants shall withhold furthel placement of birds until
such a time ag the violations have been remedxed In the event the WMT reports that a
Contract Grower continués (o materiaily vmlate any of the agreements or requirements
described in this paragraph, afier the Poultry Defendanl has prcwousiy withheld placement of

. birds, fhen the Pouliry Defendants or Plaiptiffs may file an application with the Court fo enter
an Order directing the Poultry Defendant to terminate that Grower’s contract The Contract
Grower shall be afforded notice and opportumty 1o be heard in the evﬂnt such an application is-

«.made to this Court. The termination of a Contract Grower’s contract pmsuant to this paragraph
shall in no way precludé a Pou]try Defendant from sibsequently applymg to the Court for the
entry of an Order allowing any Pouliry Defendant to thereafler contract with that particular

- Contract Grower if that Contract Grower has provided satisfactory assurances that the Contract
Grower will comply with the agreements or reqmrements described in this paragraph.

H. DECATUR WWTP

l.  Decatur shall take all actions necessary to finance, design and complete
construction of all improvements or modifications of its WWTP, no later than Janvary 1, 2006,
to achieve a final effluent limitatfon on total phosphorus concentration that sb,ail not exceed
1 mg/L total phosphorus, measured on a 30-day average basis. ‘

-11-
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2,  During the interim, p1'1or to complcncm of such WWTP mmcvements
Decatur shall meet the following efffuent linilations: for the ﬁrst 1K months following Court
approval of this Agréément, Decatur’s effluent ‘phosphorus uoncentranon shall not exceed
3mg/l. of total phosphorus, measured on a 30-day average basm Thorsafter, until final
construction is completed on or befor«, January !, 2006, Deécatur’s effluent phosphorus

concentration shall not exceed 2 mg/L, of total phosphorus, measured on a 30-day averags
basis,

3, The Parties acknowledge that Decatur’s WWTP discharge is subject to &
National Pollution Discharge Elimination System (NPDES) pemut issued’ by the Arkansas
Department of Buvironmental Quality (ADEQ). The imitations cortained in this Agreement
shall be the meaximurm allowed discharge limits for Decatur; pmwded however, in the event
ADEQ issues more stringent lirifations or other conditions on Dccatur 5 efﬁuent, the more
stringent limitations contained in the NPDES permit shall control.

I  NONPROFITENTITY FOR EMP D’EVE'LDPMENT""' T

I.  Within 120 days after entry of the Courl Order approving this Agreement,
the Poultry Defendants shall create a non—proﬁt entity under the laws of the State of Arkansas
for the purpose of providing research, assistance and ﬁmdmg to plotha and implement Besl
Mansdgement Practices (“BMPs”) for all Landowmners (excludmg Company Farms but mcludmg
Landowners not necessarily limifed to Contract Growers) in the Watershed who may apply for
such assistance. It is the purpose of this entity to further the mplementanon of BMPs on any ‘

\ property the entity determities wilt likely contribute iv. a substantial manmer to the protection of
water bodies in the Watershed from excess autrient loadmg

2. The Poultry Defendants shall provide funding in the amount of $250,000,
exclusive of aitomeys’ fees necessary to create and document the formation of the non-profit
entity. Hither, or both of the Plaintiffs, in ‘thedr discretion, may “contribuie a sum of $50, 000
each to the non-profit entity, and in such event shall be afforded proportionate Tepr esentation in

the mapagement and aperanon of the non-profit enuty with each of the other mchwdual Poultry
Defendants,

3,  The Pouliry Defundants shall notify the Plamtszs upon complutmn of the
formation of the non-profit entity, and advise thc Plaintiffs of the nieans by which Plaintiffs
may financially contribute and partlcxpate, if they so choose. COplGS of the formation
documents to create the non-profit entity, and proof of its raglstratton and formahon, shall he
provided to the Plaintiffc within the 120-day formation period. " All récords and documents of
the mon-profit entity’s operations, deliberations, activities and ‘expenditures shalI be made
available to the Plaintiffs upon request.

4, The fundmg prowdcd by Poultry Defendants to estabhsh the non-profit
entity shall be used for the following purposes ‘

{a) to prepate app]zcmons for vaticus grants or other public or private
funds to increase resources available to theé non- profit entity to cary out
its remaining purposés and objectives;
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(b)  to publicize and promote the éreation of the non-profit entity and
the availability of i its funds and resources to landowners in the Watershed;

{c) ta conduct research and ana1y51s through the use of independent
technical experts and contractors not associated or employed with any of
the Defendants, for the purpose of conducting further investigation. or
studies to improve Watershed management and restaration, and/or to study
the cause and cffeot of conservation moasmm and agricuftural activities
upon water quality within the Watershed,

(d)  to provide for or facilitate education, consultation, and direct
financial assistance to any person or enmy residing or operating in the
Watershed who applies for such assistance, in aocordance with procedures
and guidelines to be established by the non-profit entity, for the express
putpose of implementing appropriate and necessary BMPs and other
measures with the intent of preserving and protecting the Watershed from
excess nutrient loading. These measures shall include, but rot be limited
to: (i} constructing permeanent storage sheds erected on concrete slabs, to
store poultry littér and other nuirients in the Watershed to prevent runoff
when litter or nutrients are not 1mm@1ately land-applied; (ii) cxeatmg'
riparian buffer zones on either side of creeks streams and tributaries in the
Watershed for the purpose of preventing and/or wducmg erosion and
nufrient runoff into such water bodies; (iii) purchasing riparian property,
as dcemed necessary, fo create conservation easements to ensure
protection and preservation against erosion or development of such
propexty; (iv) emctmg fencing or mstalhng ‘dther’ appropriate measures to
prevent livestock and wildlife from entering the streams, creeks and
tributaries in the Watershed; (V)taking other similar necessary and
appropriate actions or implement BMPs or other simiilar measures to ,
preserve and plotcct water quality in the Watershed; and (vi) upgrading or
improving human waste handlmg facilities including, but not limited to,
septic systems in the Watershed;

(s}  to pay the salary of tlie Executive Director and the expenses
* associated with the day-to-day operations of the non-profit entity, In
addition to admlmstc,mng the ai‘fa:lrs of the cmtlty, it shall be the role of the
Executive Dirsctor to I&enﬁfy, pursue and m'tlce apphcatmm for additional

funding to further the purposes of the cnuty 1hrough private and public
SOUICEs.

5. The non-profit entity shall be govemed by representatives, officers or
smployees of the Poultry. Defendants, and the Plaintiffs if the Plaintiffs choose to participate,
who shall contribute their time ‘as necded o govern the non-profit entity; provided these
representatives shall not receive any compensanon or other payments from the non-profit:
entity for contribiting their time and eﬁorts o the govcmance of the non—proﬁt entity. No
finds contributed to the non-profit’ enmy at any time from any source” shall be used to
reimburse any of the Poultry Defendants ot Plaititiffs for any tigation costs or othet expenses
or studies incwrred in commection with the Case, or to conduct any studies or investigations

13-
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which have the primary intent of henehtmg the busmcss a.nd/or agncultural ODCI‘::J.J.ODS .
conducted by the Pouliry Defendants in the ordmary course of fheir business.

6. The non-profit entity shall have no raspt)ns1b1hty or power 1o oversee,
enforcs, monitor or waive sny BMP. which’ may be presmbed f01 a Contraot Gmwer or
Company Farm by the WMT as part of the]r NMP. : ’

J.  MONETARY COMPENSATTON AND ‘RELEASE ™~

1. The Poultry Defendants shall pay to Plaintiffs'as a compromise settletnent
of all claims, costs or expenditures claimed by Plaintiffs prior to the date of Court approval of
this Apreement, as more specifically described in the release con‘xamed in subparagmph 8 of
this Section, the sum of §7,500,000, payabls as follows.

2. Within three business days after Court approval of this Agreemcnt,
Poultry Defendants shall wire transfér to MéKinney & Stringer, P.C., (“Payee”) o be held in
trust for Plaintiffs, the suny'of $5,630,000. Plaintiffs’ counsel shall provide Poulh:y Defendants
by separate correspondence the information necessary to cffectyate this wire transfer in a

timely manner. Liahility for payment of this amount shall be joint and several as to all Pouliry
Defendants.

3. The balance of $1,850, 000 shall be paid by Peterson in the form of a
Prormissory Note (“Note*) attached hereio as Exhibit “D”, payable to MeKinney & Stringer,
P.C., on ot before March 24, 2004, with interest at the rate of 4% per annum. The sum of
$1,000,000, credited first fo accrued interest and secondly 16 prineipal; shall be due and
payable on September 24, 2003. T enfire balance of accrued interest and prmmpal shall be
paid on the date of maturity. Funds shall be paid by wire transfer i in the manmer described .
above in immedjately precedmg paragraph 2. The Note shall be dated execiited and dehvered
to the Payee on the date the Court énters its Order a}pprmfmcr this Agréement.

4, The Note shall be secured by one or more real estate mortvagea
(“Mortgage™) granting Payee a first mortgage on real property which shall be satlsfactory inall
respects according to the sole discrefion of the Payee, which shall fiot be umreascnably
withheld. The Mortgage shall be substantially in'the form of Exhibit’ “B" gttached hereto, and
shall be délivered to Payee simultaneously with the Note. ,

5. The morfcaged property (“Property”) shall be of adequate value, in the
Payee’s reasonablé discretion, to secure rot loss than 125% of the total prineipal stated in the
Mote. The mortgaged property shall be free and clear of any ofher morigages, liens or
encumbrances. Not lsss thari five days priot to the pre'scntatlon of this Agreement to the Court
for approval, Peterson shall provide to  Payee copies of deeds containing proper legel
descriptions, and current MAT appraisals for ‘the avatlab!e Ploperty pmposed as collateral for
the Mortgage. If current appraisals not more than six months old are not available, the Payee
may procure such appraisal by a certified MAI appraiser, at Porerson’s ‘expense.

6. Not less than five days prior to the preseniauoa of this Agreement to the
Court for approval, Petersof, shall prowde to Payes, at Peterson’s sole expense, a commﬂment

14
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or binder for title insurance covering. the Property, issued by a title insurance company
acceptable to bath parties, committing to insure Payee’s interest in the Property, free and clear
of any other lisns or encumbrances, subject only to standard exceptions, filing of the Mortgags,
and payment of premivms, filing fees and taxes, if any As goon as pracncab[e after delivery of
the Note and Mortgage to the Payce, Peterson or the title insurance shall deliver to Payes a
copy of the title insurance policy.

7. Peterson shall pay directly or relmbmse Plaintiffs for any filing fees,
documentary stamps or other taxes, costs of 1he title insurance policy refeired to above in
Paragraph 6, or any costs or expenses fcurred to obtain, file and perfect the Mortgage as
provided herein, and any other reasonable, necessary and incidental cosfy mwrred by Plamtiff's‘

by reason of Peterson’s insistence on these terms of credit.

8  Contingent upon the receipt of the funds provided above in paragraph 2 of
this Section, and execytion and delivery of the Note and Morigage provided above in
paragraph 3 of this Section, the following release of liebility shal] be decmed effsctive as of the
dute of the Court Order approving this Agreement:

()  The Plaintiffs relcase and covenant not to sue any oue or all of the
Defendants, including their successors, assigns or related entities, and any
of their respective officers, directots, emplayces and agents (“Released
Parties™), jointly or severally, for any claims, costs or damages, including
attorneys” fees, of whatsoever nature, with respect 10 (the lemamder of
this sentence constitutes and shall be referred to as the “Released.Claims’ 9!
all ¢laims brou,:ht by the Plamnffs againgt the Defendants in the Case,
including any causes of acﬂon in tort, neg hgenoe, Tiuisante, breach of any
agrcement covenant reprcsentat*on ot promige, or for any other act,
omiission, transaction, occwtence or ¢laim, known or unknown, foreseen.
or urtforeseen, in law or equity, which Plaintiffs, or any person or entity
claiming through or under Plaintiffs, could Imve brought at the time of '
filing of the Case, and which arose or could be alleged to afise out of any
harm or injury’ caused of alleged to be caused by the Released Parties,
jointly or severally, by the release of any contaminants or contribution of
any nuirients into the Watershed or Water Supply, including any act or
omission by Peterson Farms, Inc. and the City of Dwamr Arkzmsas BS it
relates to the Decatur WWTP, and any act or omission by the Pouliry
Defendants and/or their Contract Growers related to the operations of the
Poultry Defendants and the Contract Growers in the Watershed including,
but not limited to, the Tand Apphcatmn of Litfer, prior to the date of entry
of the Court Order ‘approving Plaintiffs’ and Defendants’ Settlement
Agreement. | This release inchides and is intended to settle any claims by
Plamnfﬁs against the Released Parties for ﬁxture costs, e*cpcnsea or
damages but only to the extent they result from any act or omission of the
Released Parties and/or the Contract Growers that occurred prior to the
date of entry of the Coux’t Crder -approving this Agresment. This releage
dog¢s not include, and is nof intended to settle any claims or defenses, of
any nature whatsoever, and whenever arising, whmh Plaintiffs have

«15-
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against any Contract Growers, ingide or outsuie of the Watershed, wlhich
Pleintiffs hereby reserve in the evsnt any such Growers asser} any claims
or file any actions, of whatsocver nature, agamst the Plaintiffs, including
their successors, assighs and related entities, and .any ‘of their respective
officers, board members, trustees, employees or agents.

(b)  The Released Parties, jointly and severally, re:laase and coverant
not to sue the Plaintiffs, mcludmg their siccessors, assigns and related
entitics, and any of their respective officers, board members, trustees,
employees or agents, jointly or severally, for any and all claims, costs or
damages, including attorneys’ fees, or any other form of relief of any
nature whatsoever, arising out of any acl, omission, or transaction or
occurrence oni ot befare the date of the Court Order approving the
Settlement Apreement related in any way to the allegahons claims or
defenses alleged by Defendants in the Case.

9. Settlement of this Case constitutes a comprozmse by all Parties for the
purpose of tenmnatmg, the Case. Nothing in this Agremnem, or any Court Order entered with
respect hereto, is intended nor shall be constmed as an admission of liability with respact to

auy of the clalms, defensae; ot other &llegatlcms made in the Case by any Party 4gainst any
other Party. .

10. The releass of any claim provided herein is not intended to ‘release or
adversely affect claims any Party may hzwe agamst any other Party, person or entity who is not
a Party in the Case or to this Agréement. . The releass also does not include any claims, costs,
expenses, damages or Tequests for injunctive or other equ1tablc relief which the Parties may
have against cach other for any future act, orpission, or pertaining to any release of nutrients,
contalmnants or hazardous substances occumn;, after the date of eniry of the Couf[ Order

Party’s right fo take any actlon o further the intent of or othanSc enforce this Agreemcpt

1. Plaintiffs represent that the specific and enumerated claims brought by
them in the Cass, as stated in the Complaint, have not been assigned io any other party, and that
to the best of Plaintiffs’ knowledge and ‘beliel ; no other party, on behalf of or in privity with the
Plaintiffs, has the right to recover damages or eompensation for treatment costs of Plaintiffs’
public water supply.

K.  PROCEDURAL MATTER!
1. Upon approval of ﬂus Agreement by the C'oun the Pames will subxmi an,

agreed Order to the Court, subsianually il the form of Exhibit *“C artached herelo, approving
this Settlement.

2. The Parties agree that the Court should retain jurisdiction of the Case for

the purposes of enforomg the terms of thls Agreemem' for a tenn of four years from the date of
the Court’s Order approving the PL.
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3. In light of the compromlse settlement reached by the Pames, the
Defendants have stated their infent to file an application with the Court to vacate the Court’s
Order Granting Partial Summary .]-'udgmsnt entered on March 14, 2003. The Plainti{fs agree
not to oppose any suck application,

4.  The Parties aclmowledge that they have conferred for the purpose of
issuing a joint press release regarding this Settlement. ' o

5. The orders entered by the Court with respect to this Agreemem, as
provided herein or as otherwise may be entered by the Court in the future, shall have the force
and effect of binding orders, judgments and law, and shall therefore govern the activities of the
Parties o the extent specifically addressed in such orders. The termus and conditions thereof
shall apply to the Watershed unless and until any such ‘orders are modified, rescinded or
vacated.

6.  All notices contemplated or required to be served upon any Party as stated
in this Agreement, shall be served by certified or registered mail, refuun receipt requested, upon
the individual represeniatives” of cach of the Parties listed on Exhibit“F” attached hereto,
provided that any such representatives may be substituted or changed by the Party principal for
such representative npon written notice to all other Parties.

7. This Agreement, and all attachments and embzts a’ctax;hed hersto, or
which shall be executed in connection hercwrth constitutes the entire understanding of the
Parties and supersedes all prior contemporancous agresmients, discussions ‘or representations,
oral or wriiten, with respecl to the subject waiter hereol. This Agresment may be amended by
the Parties only by written agreement agreed to by all Parties, and.acceptcd and agresd to by
the Court, Once this Agreement is approved by the Cowrt, the omission of any term or
conditions not specifically announced to the Court on March 24, 2003 as constimting part of

the principal terms of setllement shall not cause this Agreement te fail or be set aside for lack
of a material term,

8. The Defendants, each for itself and not fot cach other, hereby warrant and
declare that: (i) this Agreement, and any exhibit or decument executed in connection herewith,
are executed and delivered voluntarily, without any duress of any type or nature whatsoever,
whether economic or otherwise, and without any undue influence or mxsrepresen’ramon by the
Plaintiffs, or any of their agents or attomeys, (i) the Defendants are not insolvent as of the date
of this Agreemerit, and the obligations, liabilities andfor transfers made or agreed to be mads by
or pursuant hersto by cach f the Defendamts is not taken with any intent to hinder, delay or
defraud that Defendant’s other creditors; (iii) the payments made or fo be made by each of the
Defendants do not render that Defendant insolvent, or leave it with unraasomny insufTieient
capital; (iv) the obligations and/or liabilities incizred hercmder if not immediately due and
payable, are not otherwise beyond the Party’s sbility to pay as they become due; (v) this
Agreement; and all transfers and payments made pursusnt hereto, whether present or deferred, is
supported by contemporaneous, fair and, lewally snfficient consideration, including but not'
limited to the forbearance of legal remedies and the compromzse of claims.

9.  This Agresment, when executed by all of the Parties, shall be bmdmg and
enforceable against each of the Parfics ‘and thmr lccral representatives, successors, heirs and
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assigns, and any other persons or entities claiming by or through the undermgned ‘Parties. The
Parties each for themselves, and not for each other, warrant that the persons executing below
have the requisite contractual capacity and, corporate authority to axecute this Agreement and
bind its principal hereio, plcmdcd howcver that ail signatires below shall be atfcsted or
otherwise authenticated by an appropriate corporate or nmmmpal officer.

10. This Agreement may be executed in multiple counterparts and all such
counterparts so executed shall ‘together be deemed {6 constiture one final agreement, if signed by
' ali Parties, with sach such group of counterparts being deemed an original.

11. If any Patty executing this Agreement is determined to he in breach
hereof, or to have made any material misrepresentation with respect hereto for the purpose of
inducing the other Parties to execute this Agreement, and any legal action is commenced for the
purpose of seeking recovery or othetwise enforomc this Agrecment ths prevailing Party in any
such action shall be entitled to its teasonsble attomeys’ fees and expenses. No such action to
enforce this Agreement or seek recovery for breach hereof, shall be brouc,ht by any Party against
any other Party until notice of such breach is given by the claxmmg Party to all other Parties, and
an opportunity to hear such breach, not to exceed ﬁfteen (15) days, is givén ta the alleged
breaching Party. All Parties hercby walve servics of proeess in the event any cnforcement action
becomes necessaty, and agree that any such actjon may be commenced by filing an application
with the Court secking such relief, with notzce thareof fo be provided to all other Parties. The
Court shall have exclusive jurisdiction snd venue to hear any action fo enforce or interpret this
Agreement.

IN WITNESS WHEREOF, the undermgned Partles have exccutcd this Agtecmcnt‘ |

effective as of July __, 2003, regardless of the dats of execution.
THE CITY OF TULSA L TULSA METROPOLITAN UTILITY
: AUTHORITY '

by: | . .. by

[name and representative capacity} ' [name and representatlvw capacny]
TYSON FOODS, INC.  ~ = COBB-VANTRESS, INC.
by: e by

Axchie Schaffer, Senlor V.P. for James Bell, President

Extetnal Relations ,
PETERSON FARMS, INC. - " 'SIMMOGNS FOODS, INC.
by : ‘ . by

[name and representative capacity]’ ~ Mark Simmons, Chirmun of the Board
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CARGILL, INC,
by:

Products Business Unit

CITY OF DECATUR, ARKANSAS  ~ " |

by:

Bill Montgomery, Mayor

.10
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.8 . e
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GEORGE'S, INC.

John O Carroll, President, Turkey

Gary C, George, Chief Fxecutive Officer
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Signature Page to City of Tulsa v. Tyson Setilemiént Agreement

THE CITY OF TULSA R j TULSA UTILITY

Jimx Cameron, Chairman

By: M@'ﬂ’b i .
[/ Secretary o

: AP .
By Al o étﬁ By :
Martha Rupp Catter, City Attorney . James Untyh, Attornéy for Tulsa

Metropolitarf Utility Authority

3241571
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FOR e et e T u’h » . o

Signature Page to City of Tulsa v, Tyson Settlement Agreement.

COBB-VANTRESS, INC.

ames Bell, President

ATTEST:

- L
By./ ”5 @ é("—k/
APPROVED:

By: /Jﬁéﬂ ééﬂ}/
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Signature page to City of Tulsa v. Tyson Seftlement Apreeiment

TYSON FQODS, INC.

’ ra

By: M M =4
Archic Schaffer, I;I’f { %[/

Senior Vice President for External Relations

ATTEST:

By:

APPROVED:

W W ééf?f
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GEORGE’S, INC.

By: ‘%f (Zv/(‘y&-’l fg‘é

GaryC. George, CEC

ATTEST:
By: M% e

Angce] R. MeClain, Secretary

APPROVED:

By: J%Kéé/"?"’: /%»&,m

Guarg#C. George, Board Vice-Chairman




Case 4:05-cv-00329-GKF-PJC Document 2119-45 Filed in USDC ND/OK on 05/29/2009

Signature Page to City of Tulsa v. Tyson Settleient Apreement

SIMMONS FOODS; INC,. o T

Matk £". Simmors,
Chaitman of the Board

M. Todd Stmrteqy, Prestlent and Chief

Operating Officer
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JUL-14-2083  16:47 RHODES “HIERGNYMUS S S - S

Signatare Fage to City of Tulsa v, Tysmj’ Settlement Agreement '

CARGILL TURKEY PRODUCTS
BUSWESS UNIT OF cmgfgg
Vi ﬁ \0\&/9 &
John O’ Carroll, .
President
A’I’I‘ES’I‘ :
By‘\,JDg@ vﬁliéij
Steve Willirdson;

Senior Vics President of Agriculture

APPROVED:

By:

Attome;y for Cargill, Inc.

S24157_1

TOTAL P.483
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BEGEIVED:  7/18703 11:34AM; ->JOYCE, PAUL & WMCDANIEL, P.C.; #048; FPAGE &

JUL-16-2003 GED 11:09 A PETISON T FAKNO egsdsg 0 p

Signature Page to City of Tulsa v, Tyson Sq:ttlgmeﬁt Aprecment
PETERSON FARMS, INC,

N4
By: QZ@Q@.@@C@@M

L16yd Petersom, President

ATTEST:

~

By: s, ',m(_.:g_"'%“__m e
Richard T Wilmoth, Secretar o '

Prierson Sig Page.DOC

.02
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Jul-16-03 10:30A CityegT Decatur
R Whoee e T

Signaturc Page to City of Tulsa v, Tyson Seitloment Aprecment

THE CETY OF DECATUR, ARKANSAS

o Bill Motitgomery, %ﬁf = }%L

ATTEST:

mmW

City Clerk
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IN THE UNITED STATES DISTRICTCOURTFOR THE "~ 7
NORTHERN DISTRICY OF OKLAHOMA™ ™™

1. THE CITY OF TULSA,
2. THE TULSA METROPOLITAN
UTILITY AUTHCRITY,

Plaintiffs,
V. Case No. (1 CV 0960EA(C)
1. TYSON FOQODS, INC.,
2. COBR-VANTRESS, INC,,
3. PETERSON FARMS, INC.,
4, SIMMONS FOQDS, INC.,,
5. CARGILL, INC,,
6. GEORGE’S, INC.,
7. CITY OF DECATUR, ARKANSAS,

Defendants

ORDER APPFROYING

PHOSPHORUS H’Q’DE}'\ F'OR SPAVII\AW!EUCHA WATERSHED

This matter comes on for consmerat_zon upon the Parties’ Joint Application to
Approve the Risk-Rased Phosphoms Index (“PI"), attached hereto a8 E};hibit “A.” The Parties
meke this Application pursuant to a Setflement Agreement (“Agrecﬁient”) entersd into by the
Parties, and previcusly approved and adopted by Court brdgr entered on July 2003 ,.' The PI
shall govern the terms and counditions under which any poultry litter or other nutrients may be '
land applied in the Spavinaw/Bucha Watershed (“Watershed”) as désbﬁbed“lharéin ‘and in the
Parties’ Agreement. The Court considers the Parties’ cirrent Application subject to the terms of
the Agresment, and in the exercise of its continuing jul’isdibtion{_ HEREBRY FB\IDS AND
ORDERSE AS FOLLOWS:

1

The Court has '1pproved and adoptcd the Agreement as the Order of the Court.  Any
tering and conditions referred to herein are subject to the details and definitions contained
in that Agreement.

Ex A - Order re_ Phosphorus Index - Final ™
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1. The PI agresd to by the Parties has been independently developed by
qualified representatives of Oklshoma Stafe University and the Unfx}éfsity of Arkansas. The
Parties have agreed, and the Cfom’t ﬁnds;'t'ha'l the representatives who have devfelopé’d the Plhave
the necessary expertise and sxperience in such matters, and the particular knowledge of this
Watershed, to develop an appropriate P1 for this Watershad.

2. The PI developed by these representatives and agreed to by the Parties is
reasonable, necessary and appropriata.to ‘present Athe best oppertunity, based or existing and

known physical, geologival and hydrological conditions and characteristics in the Watershed, to

satisfy the goal of achieving the least amoint of tofal phosphotus loading reasonably attainable
from each Application Site to the Water Supply from ell sources of phosphorus on each such
Application Site, while stll meeting the agﬁnamié rcqﬁi;@nmté for 't'i:ic g»rowthvb.f‘ grasscs,'crops
_and other desirable plant life, .

3. The Pl is therefore hereby approved by the Court, It shall apply and be
enforced to the full extent provided in the Parties” Agreement and any other Orders of this Court.

4. The Poultry Defendants shall promptly noﬁfy their Cantract Growers and
company farm managers in writing that they are required to épr:y to the Spavinéw/Eucha
Watershed Monitoring Tean: (“WMT) within sixty days aftér thé dafs of this Otder to obtain a
new Nutrient Management Plan (“NMP™), which shall incorporate the PL The WMT'ShaH
prepare NMPs as soon as practicable after application by any of the Poultry Defendants or their
company farm managers, any Contract Grower;, or any othef Landowner. Until an NMP
incorporating the PI is prepared and issued for the applican’c, the Moratorium previously ordered

by this Court shall remain in effect for sugh gppﬁ'cam'
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5. Upon eﬁpiration of ‘t]ie I\&orator,imn, a Pﬁulﬁ& Defendant, Contract Grower
or Company Farm may sell or transfer Litter only to (i) any other person who provides written
assurance that the Litter will not be Lzmd Applied within the Watershed, or (fi) another
Landowner for Land Application in the Watershed if and only if such iransferee 'Laﬁdoivﬁ;sr in
the Watershed has received an NMP containitig s proper P1 prepared by the WMT, and the NMP
permits the Land Application of Litter on the transferee’s propertf, or (iii) a Certified Litter
Applicator Leensed by the state in whiaii'}it'e'dpaé business, provided thai the Contract Grower
obtains either: (a) a copy of fhe current NMP for the Applicaﬁqn Site if the Applicaion Site for
the transferred litter is known at the timé of the transfor; or (b written assurance from the
Certified Litter Applicator that the transferred Litter will only be ulilized in fhe Watershed in
accordance with this Order approving the FJ, if the A’ppliceitibﬁ Site for the transferred Litter is
not known at the time of the ﬁansfer. Tl-w- Poultry Defendants shall i‘equixe that their Contract
Growers or companj/ farm manégers be tesponsible (o enstre that the ultimate (ransferee has.
obtained & proper NMP and PI before any Litter is transferred or déiiiféréd' {o the wansferee or
any applicator or transporter for Land Appiicaﬁona and l’b know the location where ail Litter
transferred to an intérmediary is ulﬁm'affﬁ‘y Iah&'ébp];ed. hﬁ"fh'e' svefit of & transfer to personis
identified in subsections (i} or (iii) above, the transferor may reasonably rely upon the NMP
obtained by the trinsféror from the Certified Litter ‘Applicater or the written assurance as
specified above. The Poultry Defendants and the Contract Grower or company farm managers
shall retain in their rcspectivg files a copy of the transferee’s.NMPA or the writien assurance
provided by the Certified Litter Applicator,

6 The NMP issued by the WMT shall remain in force and effect until

expressly superseded or modified by the WMT or further order of this Court. The NMP maynot =~
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be modified or rescinded by any eontract provision or other directive promulgated by the Pouliry
Defendants. The WMT shall réassess the NMP and assigried P1 fof a Contract Grower, company
fazm or Landowner: (1) upou learning of ':'a"ny significant change of condition at the Al.jpljcation
Site or (he operations thereon; (2) upon. application or request for such modification by the
Cantract Grower or Landowner, the Poultry Defendant or the Plaintiffs; (3) upon modification of
the PI; or (4) as a matter of routine reevaluation which shall cccur no less often than every
three years from the date of last issue;nce of the NVP.

IT 18 8O ORDERED THIS _ ' dayof .~ , 2004,

. CLAIRE V, EAGAN
UNITED STATES DISTRICT JUDGE



APPROVED FOR ENTRY:
FOR THE PLAINTIFFS:

KENNETH N. Mok INNEY, OBA #6036

McKINNEY & STRINGER, P.C.
101 N. Robinson Ave., Suites 1300
Oklahoma City, OK 73 102
Telephone: 403/239.6444
Facsimile: 405/239-7902

FOR DEFENDANT
PETERSON FARMS, INC.
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FOR DEFENDANTS:
TYSON FOODS, INC. &
COBB-VANTRESS, INC,

R. STRATTON TAYLOR

" TAYLOR, BURRAGE, FOSTER,

'MALLETT, DOWNS & RAMSEY
P.O. Box 306 77
400 West 4" Street
Claremore, QK. 74018

FOR DEFENDANT
SIMMONS FOODS, INC. ~

A, SCOTT MCDANIEL

JOYCE, PAUL & McDANIEL, P, C
111 W, 5% Street, Suite 500

Tulsa, QK 74103

FOR DEFENDANT
CARGILL, INC.

- JOBM R ELEOD

CONNER & WINTERS, P.C.
100 W, Center Street, Suite 200
Fayctteville, AR TIT01

. FOR DEFENDAN T

GLEORGE'S, INC.

JOHN H. TUCKER

RHODES, HIERONYMUS, E ONES
TUCKER & GABLE,P.L.L.C.

100 West Fifth Stréet, Suite 400

Tuise, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: LINDA C. MARTIN

DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P.

320 S. Boston, Suite 500

Tulsa, OK 74103-3725

* GARY V. WEBKS

BASSETT LAW FIRM
P.O. Bok 3618
]‘ayettevﬂle AR’ 72707 ’%618
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e [ S T S T T Rt LT :}n.';‘:.".t:'.f(:‘:‘f..‘j I O F IR

IN THE ONITED STATES DISTRICT COURT FOR' THE
N ORTHERN TDISTRICT OF OKLAHOMA T

. THE CITY OF TULSA,
THE TULSA METROPOLITAN
UTILITY AUTHORITY,

Plaintiffs,

P

Case No. 01 CV 0900EA(C)

<

TYSQON FOQDS, INC.,
COBB-VANTRESS, INC.,
PETERSON FARMS, TNC.,
SIMMONS FOODS, INEG., |
CARGILL, INC,,

GEORGE’S, INC,,

CITY OF DECATUR, ARKANSAS,

Defendants,

SO B

ORDER APPOINTING SPECTAL MAKTER ~ 7

This matter comes on for consideration by the Couri on this, _- day of

__,2003, for appointment of & Special Master to overses and ix’n’piement the dutios

of the Watershed Moritoring Team (“WMT®), pursuant to the Pafﬁilcs’ Settlement Apresment
(“Agresment”™) previously approvegl an@ adopted by' Order of this Court ente;'ed onJuly
2003 In the exercise of the Court’s continuing jurisdiction over this matter and its inherent
equitable power to implement the Agreement, as provided in its previous Ordet, THE COURT

The Court appoints . ' as Special Master in this
case to administer the duties hereaftsr sst forth, and as further délineated in the Parties’

Agreement. The Couwrt finds that the Special Master is qualified by reason of education,

i

The Court has approved and adopted the Agreemetit as the Order of the Court. Any
terms and conditions referred to herein are subject to the dotails and definitions contatned
in that Agreement.

£x B - Order re_ Special Master - Fingl
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experience and training to supervise the WNIT. The Specisl Master and the WMT shall biave
such term of service, duties, respensibi}itiés and powers as are set forth in the Partics’

Agreement, and shall be subject to any such other térms, conditions or provisions as the Court

may hereinafter order.

IT I$ SO ORDERED THIS _ dayof 3003

CLAREV.BAGAN T
“UNITED STATES DISTRICT JUDGE "~~~




APPROVED:
FOR THE PLAINTIFFS:

KENNETH N. McKINNEY, OBA 715036
MeKINNEY & STRINGER, P.C.

101 N, Robinson Ave., Suile 1300
Cklzhoma City, OK 73102 o
Telephons: 405/239-6444

Facsimile: 405/235-7902

FOR DEFENDANT
PETERSON FARMS, INC.
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FOR DEFENDANTS:
TYSON FOODS, INC. &
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_ COBB-VANTRESS, INC. .

R. STRATTON TAYLOR

~ TAYLOR, BURRAGE, FOSTER,

MALLETT, DOWNS & RAMSEY

P.0. Box 309

400 West 4™ Strest -
Claremore, OK 74018

FOR DEFENDANT
STMMONS FOODS, TNC.

A. SCOTT MCDANIEL

JOYCE, PAUL & McDANIEL, P.C.
111 W. 5% Street, Snite 500

Tulea, OK 74103

FOR DEFENDANT
CARGILL, INC.

100 W. Center Street, Smte ‘700

" TFayetieville, AR 72701

FOR DEFENDANT
GEORGE’S, INC.

JOHN H. TUCKER

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, PLLC.

100 West Fifth Street, Suite 400

Tulsa, OK 741211100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: LINDA C. MARTIN

DOERNER, SAUNDERS,; DANIEL'& ™~ *

ANDERSON, L.LP.
320 S. Boston, Suite 500
Tulsa, OK 74103-3725

' GARY V. WEFKS
" BASSETT LAW FIRM _

P.O. Box %618

. Fayetieville, AR 72702-3618
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRI(‘T OF ORLAHOMA ™

=

THE CITY OF TULSA,
2. THE TULSA METROPOLITAN
UTILITY AUTHORITY,

Plaintifis,

<

Case No. D1 CV 0900BA(C)

. TYSON FOODS, INC,,

. COBB-VANTRESS, INC.,

. PETERSON FARMS, INC,,

. SIMMONS FOODS, TNC.,
CARGILL, INC.,

GEORGE’S, INC,,

. CITY OF DECATUR, ARKANSAS,

Defendants,

\}F\E.h.l’:.UJM:—!

ORDER APPROVING SETTLEMENT AGREEMENT, VACATING ()Rb"DR OF
MARCH 14, 2003, AND . 'MINISTRATIVELY CLOSING CASE

This matter comes before the Court on this ____ day of July, 2003, upon
Plaintifls® and Defendants’ Joint Application to.Approva Settlement feached among the Parties
and announced to the Court op March 24, 2003. Based on the many filings and court
appearances of the Parties in this ¢ase, evidentiary hearings, consideration of expert reﬁofcs and
testimony, and all presentations of cqxlnsel, the Court is thoroughly apprised of all of the issues,
applicable law and the respective contentions, claims and defenses of the Parties in this case.
The Cowt therefore considers the Setilement Agreement of the Parties in this context, and
HERERY FINDS AND ORDERS AS FOLLOWS:
1. The Parties agree 1hat this case has “heen sett]ed and that all issues and
controversies have been resolved to their mutual sahsfacnon Thv Settlement Agreement of
the Parties, signed by the Parties as of July _, 2003 'ahd attached hereto as Bxhibit “1,”

was negotiated by thé Parties in good faith, at arms-length, and afler numerous setilement

. Ex Q- Qrder re_ Sctilement Agreement - Final
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conferences with the sctive involvement and supervision of Unitéd States Magistrate
Judge Sam A. Joyner.

2. All terms, conditions, definitions and provisions contained in the attached
Settlement Agreement are héreby approved by th§ Court, and incorporated herein by reference
as the Order and Judgment of the Court.  The Parties shall comply with all terms, conditions’
and provisions of that Ag'réemént' and in addition thereto, or as stated therein, the Court further
orders as follows.

3. Pending adoption of the risk based phosphorus index (“PI™), as described
in the Agreement, effective immediately, there shall be a Moratorium on land application in the
Watershed of Poultry Litter on Application Sites, as those terms are defined in the Agreement,
Specifically, the Poultry Defendants shall not:

(a)  engage in or knowingly permit the Land Application of Poultry
Litter on 2 Company Farm (or other property owned by the Poultry
Defendants) or on & Contract Grower’s property in the Watershed
unitil the property has been {ssued a Nutrient Management Plan
(“NMP™) containing a PI number for each ract, field or pasture;

(b)  engage in or knowingly permnit the gale or ¢ transfer of any Poultry
Litter produced by a Company Farm or Contract Grower in the
Watershed fo any other Landowner in the Watershed for Land
Application untif each tract, field, or pasture, and each tract of the
Application Site on which the sold or transferred Litter is to be
land applied Has been issued an NMP containing a PI by the
Watershed Monitoring team (“WMT™);

(¢)  engage in or knowingly permit the sale or transfer of any Litier
produced by a Company Farm located outside of the Watershed to
any Landowner within the Watershed for Land Apphoaﬁ()n until
the Landowner has been issued an NMP by the WMT, containing a
PInumber for cach fract;

(d)  continue to plzcé birds with any Contract Grower ‘who has been
determined by the Company or the WMT to have engaoed in or
permitied the Land Application of Litter on his property prior to
the issuance to such Gréwer, by the WMT, of an NMP for his
property containing a PI number for each tract, and if ordered by
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the Court, the Poultry Defendant shall terminate or rcfuse to renew
its confract with the Conptract Grower,

{e) continue to place birds with any Confract Grower who has been
determined by the Company or the WMT to have sold or
transferred Poultry Litter to eny Landowner within the W atershed
prior to the issuance to such Landowner, by the WMT, of an NMP

containing a PX number for each tract, and if ordered by the Coust,
the Poultry Defendant shall tetminate or 1efuse to renew its
contract with the Contract Grower, or

()  engage in or knowingly permit any Liter to be stored on 2
Company Farm or Grower’s farm in the Watershed in such a
manner as to allow the transport or dispersal of such Litter due to
storm water runoff, infiltration, wind or ofher natural or manmade
events,

()  the Poultry Defendants shall notify their contracc growers in

: adjoining watersheds of the Moratorium sd discourage them from
selling, transfemng or arranging to transport any Poultry Litter into
the Watershed during the Moratorium,

4. Upon - approval by the Court of a P, the PI shall control the terms and
conditions under which any Mutrients may be Land Applied in the Watershed, whether located in
Arkansas or Oklahoma. As each Centract Grower or Company Farm receives an NMP and PI
from the WMT, the Moratorium period for that Contract Grower or Company Farm shall cease,
and all fature Litter or other Nutrient application by that Contract Grower or Company Farm
shall be governed by the terms and conditions of the NMP; provided, however, the restrictions
contained in subparagraphs (b) and () above shall remain in force and effect afler the

Moratorium ceases and shall be part of every NMP.

5. In addition to the other terms and conditions of the Agfeement pertaining
to Defendant Decatur, during the ¢onﬁnuing jurisdiction of this Court as provided 'beiow, |
Decatur is erdered to provide Plaintiffs éccé:s"s to its WWTP and surrouriding property, including
access to any portion of Columibia Hollow. Creek, with reasonable priot notice, for the purpose of

obtaining samples or otherwise observing, testing or monitoring, at Plaintiffs” expense, any soils,
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S

water, efffuent, influent ot other paris O!"}.)I‘OCE‘:SSGS at the WWTP. During the term of the Court’s
retained jurisdiction, Decatur shall also provide Plainiiffs with coples of all Discharge
Monitoring Reports as they are prepared and filed with the ADEQ;' and upon request shall
provide copicé of any other dstail or supporting documents, or othet WWTP operational records,
at Plaintiffs” expense.

6. The Court has comsidered and hereby denies Plaintiffs’ request under
Oklahoma law for pre-judgment fnterest on the agreed settlement amount from April 3, 2003 to

the date of this Order.

7. At the Partics’ request, the Coust shall refain jurisdiction for the purpose
of enforcing the terms of their settlement agreeﬁlcnt'pursuant fo the authority of Kokkonen v.
Guardian Life Ins. Cb. of dmevica, 511U, 375, 381-82 (1994). The Court contemplates that its
continuing jurisdiction will terminate four years after its entry of the Order approving the P1 for
the Watershed, and a dismissal with prejudice of Plaintiffs’ claims will be entered at that time
unless the Court determines that additional supervision is necessary to enforce the settlement
agreement.

g In light of the settlement reached by the Parties, the Defendants have filed
a written application to vacate this Court’s Order granting partial summary judgment entered on
March 14, 2003 (Docket No. 444). The Plaintiffs have filed no oms'osman‘ to such application,
and therefore, the Court finds that the Defendants’ application should be granted The Court's
Order of Match 14, 2003 is hefeby vacated. '

g, Except as otherwise provided herein, this case is administratively closed,

10.  In acocordance with the Agreement of the Parties, each Party shall beai' its

own cogts and atiorneys’ fees.
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IT IS SO ORDERED this " day of July, 2003,

CLATRE V. EAGAN -
UNITED STATES DISTRICT JUDGE



AFPROVED AS TO FORM:
FOR THE PLAINTIFFS:

KENNETH N. McKINNEY, OBA #6036

McKINNEY & STRINGER, P.C.
101 N. Robinson Ave., Suite 1300
Oklahoma City, OK 73102
Telephone: 403/239-6444
Facsimile: 405/239-7902

FOR DEFENDANT
PETERSON FARMS, INC.
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“FOR DEFENDANTS:
TYSON FOODS, INC. &
COBB-VANTRESS, INC.

R.STRATTON TAYLOR =~

TAYLOR, BURRAGE, FOSTER,
MALLETT, DOWNS & RAMSEY

P,0, Box 309

400 West 4™ Street

Claremore, OK 74018

FOR DEFBNDANT
SIMMONS FOODS, TNC.

A, SCOTT MCDANIEL .
JOYCE, PAUL & McIJANIEL, P.C.
111 W. 5" Street, Suite 500

Tulsa, OK 74103

FOR DEFENDANT
CARGILL, INC,

JOHN R ELROD o
CONNER & WINTERS, P.C.
100 W. Center Street, Suite 200
Fayetteville, AR 72701

FOR DEFENDANT
GEORGE’S, INC.

JOHN H. TUCKER

RHODES, HIERONYMUS, JONES, '~

TUCKER & GABLE, P.L.L.C.
100 West Fifth Street, Suite 400
Tulsa, OK. 74121-1100

FOR DEFENDANT .
CITY OF DECATUR, ARKANSAS™

By: LINDA C. MARTIN

DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P.

320 8. Boston, Suitg 500

Tulsa, OK 74103-3723

RLR/ecl/5659-001/513415_LAdkan

 GARYV WEERE
" BASSETT LAW FIRM ~
R 0. Box 3618

Fayetteville, AR 72702-3618

&
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PROMISSORY NOTE :
$1,850,000.00 o B July 2003

1. Principal Amount. FOR VALUE RECEN ED the undersigned, Peterson Farms,
fne., an Arkansas corporation ("Maker"), promises fo pay to the order of Mckmney & Stringer,
P.C., at 101 North Robinson, Suite 1200, Qklaboma City, Oklahoma 73102 ("Payee"), the
principal amoumt of $1,850,000, togethel with interest at the rate hereinafter sef forth, and on the
dates hereafter set forth, This Note is issued by Maker parsuant to that certain Seitlernent
Agreement (the "Agreement"), dated July _ , 2003, compromising and resolving cerfain
disputes and claims in 2 case styled City of Tu]sg et gl., Plaintiffs v. Tyson Foods, Inc, et al.,
Defendants. Case No. 01 CV (900EA(C), pending in the Umted Stcues Diistrict Court for the
Northern District of Oklahoma (“the “Case™).

2, Collateral, -The ipdebtedness evidenced by this Note and the obligations created
hereby are secured by those certain Mortgages granted by Maker’s affiliated entities to Payse
contampozaneousiy herewith, and dated on or aboiit the date of this Note, concesming certain
properties located in Delaware County, Oklahoma and Benton County, Atkansas (collectively
“Mortgages™), as further described (herein. All of the terms and pwvxsmns of the Mortgages are
incorporated herein by reference.

3 Payments. Payment of this Note is due as follows; $675,000 is due and payadle
three days afier execution and dvalwery of this Note, and shai] be crodned o Teduction of
principal; $325,000 is duc 4nd payable ofl September 24, 2003, which shail be eredited first to -
the payment of accrued interest, and second to the reduction of unpald prmclpal The remaining
principal amount of this Note, together with all aceriied inferest 1hereon is due and payable on
March 24, 2004. All Payments shall be made by wire transfer in accordance with written
instructions to be given to Maker by Payee, and shall not be deemed pald unti mma’ﬂy received
by Payee. If the wire transfer is not recolved by Payes on the date due solely as a ‘resuli of the
fault of the transferring bank, the Malcer shallnot be decmed m default,” provi ided it acts with all
due speed and diligence in a comme;&‘claﬂy ‘Teasonable manner to obtain the payment for Payee.

4. Interest Rate. The outstanding pnnmpal amount of this Note shall bear interest
per anmum at four percent {4%), calculated on the hasis of actual days elapqed and a 365 day
year, Matured and unpaid principal, whetbier on the first installment, any acceleraled principal
amount, or otherwise, and during the continuance of : any Default {as hereifter defined) until
cured, shall bear mterest at the rate of teh percent (10%} per anmim until paid.

5. ,Er@aym@,t Penalﬁ@ Sub;ect to paragraph 1 above, and so 1ong as this Note or
the’ Mortgam: are not in defdult, this Note may bé prepaid, in 'whole. or in part, at any time,
without premium or penalty.

0. Default. The following events shall constitute a default under this Note, the
Mortgages or the Agreement (each referred 0 a8 a “Defaule’™: (i) if the principal and all accrued
interest is not paid when due and payable (whether by installment, extension, acceleration or
otherwise); (i) if any party how or hereafler Liable (dlrcctly or 1nd1recﬂy) for payment ‘of this
Note makes an assignment for benefit of creditors, has an order for relief entéred tnider the
United States Bankruptcy Code, as amended, secks the benefits of any other bankrupicy,
insolvency or reorgamization law, or betomes insolvent; (iii) if’ any receiver, trustee or like

Ex D - Peterson Promissory Note - Final
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officer is appointed to take custody, po@sessmm or control of any property of any such patty; or
(iv) if any default or event of default ocours under the Agreement or the Mortgages. All past due
sums, including accrued inierest, at the default rate promded herein it apphcab]a shall be paid at
the time of and as a condition, precodent to the curing of any Default, During the existence of
any Defanll, the Payee or the holder hereof may apply any suns reveived Fom o1 on Maker’s
behalf to any amounts dus under this Note, the Mortgagss, the Agreement, or any other
instrument evidencing this indebtedness, as Payee or the holder 1 may determine. In the event of
any Default that may be cured by an act of the Maker, the Payee or the holder hereof agrees to
give five business (5) days written notice to Maker, or to Maker’s counsel, of Maker’s right to
~ cure said Defavlt, after which time, if Makeér has not cured such Default, Payee or the holder
hercof may accelerate the entire indebtednsss, inéluding all acerued mterest and commence a1y
action allowed by law to collect this Noté, foreclose the Mortgafes, or ‘exercise any other
available remedy, without finther natice, demand or presentment all of which are hersby waived
by Maker. Such right of accelération iy ‘cumulative and i in addition to any other right or rights of
acceleration under the Agreement, the” Mortgages and any other writing now or ‘hereafter
evidencing or securing payment of any of the indebtedness evidenced hereby, or any other rights
or remedies provided by law. Notice of the right to cure provided herein may be given by

electronic mail, facsimile, o certified mail to either the Meker or Maker's counsel, and shall be
effective immediately upon receipt.

7. Costs and Attorney's Fees. If this Note is placed in the hands of an altorney for’
collection, or {0 defend or enforce any of Payee's 1'1ghts hereunder, or if suit is brought on this
Note, or the same is collected through Bankruptcy or any other Jud1c1aI proceeding, or Payee is
required to defend the priority of the Mortgages, then the Maker shall pay all of Payes's
reasonable costs and expenses including but not lmuted toa reasonable attorneys' fee limited to
10% of the indebtedness

8. Waivers. Except only to the extent otherwise provided in paragraph 6 above,
Maker and any party who may be or become liable for the payment of any sums of money
payable on this Note severally waive presenttuent and demand for payment, protest, notice of
protest and nonpeyment, and notice of the intention to accelerate, and agree that their liability on
this Note shall not be affected by any renewal or extension in the time of payment lwleof by any
indulgences ot by any release or changs in any collateral £or the payment of this Note, regardless
of the number of such rencwals, extensions, indulgences, releases or changes. In the event of
any legal action to collect this Note, Maker agrees it had released and therefore will not assert
any defenses or claims released in the Agrecment or the Mortgages and further waives all
objections to jurisdiction and venue wherever any collection proseeding may be blought, and any
objections or defenses concerning the nature or adequacy of the consideration given for this
Note, the Mortgages, the Agreement; or concemmg the making of this Note, the Mortgages or
the Agreemoent, including any representauons in cormection therewith,

9, Right of Offset. Any indebtedness due or which may become due from Payee or
any holder hereof to the Maker is pledged to ‘secure payment o*" this Note and may at any time,
while the whole or any part of this I'xotc reraits unpmd after any ‘event of Default hereunder,
be appropriated, held or apphed toward {he payment of this Note:

10. Governing Law. This Note has bcen delivered in Tu]sa County, Oklahoma and
Maker agress that it shall be govcmed by and construed according to the laws of the State of
Oklahomg, notwithstanding that part of the collateral securing ﬂus Note may be located.in
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another statc. If any pro*ﬂswn of i‘hxs Note, of the applicaticn’ ‘thereof to any party or
circumstance is held invalid or unenforceable, the remainder of this Note and the application of
such provision to other parties or circumstances, shall not be affected thereby, the provisions of
this Note being deemed severable in any such instance.

11.  Stipulation Against Usurious Rate, All agreoments between the Maker and the
Payee or the holder of this Note are expressly limited so that in no event whatsoever, whether by
reason of disbursement of the procesds hereof or otherwise, shall the amount of imterest or
finance charge (as defined by the laws of Oklahoma, or any other state which 2 courl of
competent jurisdiction may determine to be appdcab}e ‘notwithstanding paragraph 10 hereof)
paid or agreed to be paid by the Maker to the Payec ot the holdsr of this Note exceed the highest
lawfid contractual rate of interest or the maximum finance charge permissible under such state
law, as determined by a final, non-appealable order of a court of competent jurisdiction of such
state, If fulfillment of any agreement between the Maker and the Payee or the holder of this
Note, at the time of the performance of such agremnem becomes due, involves exceeding such
highest lawfuil contracfual rate of such maximum petrnissible finance charge, then the obligation
to fulfill the same shall Be rédueéd so sich obligation does not sxoeed such highest lawful
contractual raie or maximum pcnmssmlt, ﬁnanw charge, If by any circmiistance the Payee or
the holder of this Note shall ever receive as interest or finance charge an amount which would
exceed the amount allowed by apphcable law, the amount which may bé déemied excessive shall
be deemed applied to the principal of the indebiedndss evidencéd hereby and not to interest. All
interest and finance charges paid or agreed to be paid to the Payee or the holder of this Wote shall
be prorated, allocated and spread throughout the full period of this Note. The terms and
provisions of this paragraph shall control ajl other terns and provisions contained in this Note,
the Mortgages and in any other documents executed in connection herewith or therewith.

12, Maker's Warranties. The Maker and it representative signing below, by their
execution hereof, warrant and represent that: (a) the Maker has the réquisite authority, and the
person signing on its behalf has the requisite capacity and cotporate approvals, to execute and
deliver this Note, as evidenced by an appropriate Certificate of the Secretary of the Corpotation
which Maker shail deliver horewith; (b) the ciecution and dc—;hvm*y of this Note doés not violate
amy other agreements, covenants, court orders or contractual restrictions imposed upon the
Maker; and {c) the execution and delivery of this Note does not cause the Maker to be insolvent
or otherwise financially impaired, is not executed and dehvered with any intent to hinder or

defraud the Maker's other creditors, aJ‘nd is piven for fait, contemporaneous and aubsianually
equivalent consideration.

PETERSON FARMS, INC.
An Arkansas Corporation

By:

Lloyd E. Pete’rson, President
ATTEST:

Ceorporate Secretary
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MORTGAGE, SECURITY AGREEMENT, A§§IGNMENT OF RENTS AND

FINANCING STATEMENT ™
THIS MORTGAGE, SECURITY AGREFMENT AND  FINANCING
STATEMENT {(“Mortgage™ is made  effective this . day of July, 2003, by

(hereinafter called the “Mortgagor™) and M Mortgagm s affiliated entity,
Peterson Farms, Ine. (“Obligor™) in favor of McKINNEY & STRINGER PC an Oklahoma
professional corporation, having it principal placc of business in Oklahoma City, Oklahoma
(hereinafter called “Mortgagee™),

-+ NOTICE
APOWER OF SALE, HAS BEEN GRANTED IN THIS MORTGAGE, A
POWER OF SALE MAY ALLOW THE MORTGAGEE TOTAKE THE MORTGAGED ~
PROPEETY AND SELL IT WITHOUT GOING, TO COURT IN A FORECLOSURE =~
ACTION UPU”N'I)"FIFAW:T'BY‘TKE OBLIGOR UNDER THIS MORTGAGE. '

WITNESSETH:

WHEREAS, the Mortgagee has agrced o ﬁnauce cerlain obh gations owed by
Obligor to the Mortgagee in the total sum of $1,850,000. OO Wlﬂ'l interest thezeon according 10
the terms and conditions of & corlain Prommsory ‘Note dated even date herewith and having 2
maturity date of March 24, 2004, subject to certain conditions contained therein (hereinafter
called the “Note™); and

WHEREAS, as a condition thereof, the Mongagen desires that Obligor secure
payment of such obligations to the Mortgagee, and the Obligor and Mortgacor, for good and
valuable consideration, have accordingly agreed that it is for their rutual benefit thaf Mortgagor
grant to the Mortgagee a mortgage on the property as hereinalfter described.

NOW, THEREFQRE, fo securé the payment of the obligations and indebtedness
to the Mortgagee, as hereafter describéd, and the performance of the covenants and agreements-
herein contained and contained in a cemam Settlement Agrezment dated of approximate even
date herewith between the Obligor, among others, and Mortgagee’s clients and principals, the
City of Tulsa and the Tulsa Meuopohtan Utility Authorlty, {*“Agreement”), Mortgagor does
hereby grant, bargain, sell, convey, mortgage and grant a seeurity interest unto the Mortgagee, its

snocessors and assigns, with power of sale, in and to the following (oollectw:]y the *Mortgaged
Premises™):

i the real property located in County,
desciibed in Bxhibit “A™ attached hereto and made a part hereof (“real pmperty”),
together with all and singular the tenements, hereditaments, appurtenances, rights,
nghtswof-way, gasements, pnvﬂaces and appurtenances of whatsoever nature belonging
to or in anyway appertaining to the real property;

@)  all buildings, structures, 'improvemcnts and appurtenances now and

hereafter located, constructed, erscted, installed, affixed, placed and/or muaintained in or
upon the real property, together with all replacements and subsnmnons therecf;

Ex B - Peterson Martgage-Final
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e

(i)  all fixtures, goods to become ﬁxtures supphes equipment, machinery,
inventory, goods or articles of personal property of any type whatsoever used in the
business of Meorlgagor, now or hereafier located, installed, affixed, placed and/or
maintained in or upon or used in connection with the real property, together with all
replacements and  substitutions thereof, and all contract rights, accounts, genetal
imangibles (including payment intangibles), chattel paper (electronic or otherwise),
business records, and all other personalty, whether affixed to the real property or not, of
every kind used in the developmeut, managcmcn‘r, ccmstmcuon opetation and/or
maintenance of the Mortgaged Premises, and all cash and noncash proceeds of the
aforedescribed property which are now or hereafler may be owned by Mortgegor and
located on the real property (all such property glso being referred to herein, and further
defined below, as “Collateral™; =

{iv)  all rents, issues, profits, revenues and payment intangibles arising and to
arise for or on account of or with respect to the real property and any and all leases,
licenses, concessions, tenancies and other agreements, whether oral or written, associated
with such property, now exmtmg or hereafler incired, and all amendments, extensions
and renewals thereof (the loasés of the Mortgaged Premises, or any part thereof, from

Mortgagor as landlord to any party as tenant are heérein jointly and severally called the
“Leases™;

(v)  Mortgagor’s rights under any declarations of covenants, conditions and
vestrictions, reciprocal easement agreements and simitar instruments which confer upon
the owner of the real property certain appurfeniant benefits end any amendments,
supplements, revisions or additions thereto;

{vi)  all permits, licenses and other general mt'mglb}es pertaining to the

ownership, operation and management of the real property, ‘buildings and improvements

- on the real property during the term,of this Mortgage, whether now existing or hereafter
acquired;

(vii) all judgments and awards (and all procseds thergof and other rights with
respect thereto) made orto be made with respect 1o any of the real property and buildings
and improvements thereon under or in connection with any power of erninent domain; -
and

(viii) sub;ect to the terms and provisions hereinafter set forth, all rights to
collect and receive any irsurarice procééds or other suros payable as or for datpages to
anry of the buildings, improvements and tangible personal property 1ooated on the real
property, for any reason or by virtue of any occurrence,

It is intended by the parties that all of the above described improvements and.
goods shall be deemed fixtures and part of the real property, and Morlgagot expressly covenants
and agrees that the recording of this Morigage in the real estate records of the County where (he
Mortgaged Premises are located shall alss operate from the time of such recording as a financing
statornent filed as a fixture “filing in accordance w:th 1he Uniform Commercial Code of the
jurisdiction where such property is located.
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TO HAVE AND TO HOLD the Mortgagcd Premises with all the nghts
improvements and appm‘tcnanoes thersumto beloaging, or in anyway appertaining unto the
Mortgagee, its successors and ass:gns, forever. The Mortgagor covenants that the Mortgagor is
seized of an indefsasible estate in fee simple in the Mortgaged Premises; that the Morigagor has
a good right 10 sell, convey and mortgage the same; that the Mortgaged Premises are free and
clear of all general and special taxes, liens, charges and encurmbrances of every kind and
character; and that the Mortgaeo:r hefebv warrants and will forever defend the title thereto
against the claims of all persons, sub’!cct only to Pc:nmtted Lxceptions (if any exist, they are
dbbcnbed on Exhibit “B” at’cached hiereto).

This Mortgage is made subject to the following additional covenants, conditions
and agreementis:

I INDEBTEDNESS SECURED. This Mortgave, and all’ nghta, t1tlcs,
interests and liens created hereby:, or arising by virtue hereof, are given to secure payment and
performance of the following indebtedness, lirbilities and obligations (herein collectively called
the “Secured Indshtedness™):

{a) All loans, principal, interest, fees, C‘xpenses, obligations and liahilities of

the Obligor arising purstant fo or represented by the Note, including any and all future
advancements mads thereunder; :

(by  All indgbtedness, liabilitics and obli ga’uons arising tnder this Mortgage, or
under smy other security agreement, mot tgage, deed of trust, collateral pledge agreement,
assignment or other coniract of any kind now or héreafter existing as swdence of, security for, or
otherwise executed im cormecnon with the indebtedness evidenced by the Note, whether by
virtue of fuiure advancements or otherwise; and

(¢) Any and all  remewals, increases, extensions, modifications,
rearrangements or restatements of all or any part of the loans, advances, indebtedness, liabilities
and obligations described in (a) and (b), together with all cosls, expenses and repsonsble
attorneys’ fees incurred in connection with the enforcement or collection thersof.

If Obligor shall pay the Secured Indebtedness in accordance with its terms and
Mortgagor and Obligor shall punctually perform and comply with all the obligations, covenants
and conditions contalned helem, and upon payment in full of all amounts owing herennder or
secured hereby, then it that event only, this Mortgage shall be and become vull and void, and
shall be released of record at the cost of the Mortgagor. '

2. PRESERVATION AND MAINTENANCE OF PROPERTY.

(a3} With respect to the Mortgaged Premises, the Mortgagor covenants and
agrees (i} to keep the same in good condition and repair; (ii) to pay all general and special taxes
and assesstments and other charges that may be levied or assegsed upen or against the same as -
they become due and payable and to funnsh fo the Mortgageo recezp’rs showing such payment, if
demanded; (iii) to pay all debts for repair or improvement, now existing of hereafter arising, thal
may become liens upon or churges agninst the same; (iv) to comply with-or cause to be complied
with all requirements of any governmental auﬂmn?y relating to the Morigaged Premises; and (v)
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to promptly repair, restore, replace or rebuild any part of the Mortgaged Premises which may be
damaged or destroyed by any ‘casualty whatsoever or winch may bc affocicd by any
condemnation proceeding or exercise of eminent domiain,.

(&)  The Mortgagor ﬁmhcr cove:nants and agrees that it will not (i) commit nor
suffer to be committed any waste of the Mortgaged Premises; (ii) initiate, join in or consent to
any change in any private resirictive covenant, zoning ordinance, or other public or private
restrictions limiting or defining the uses which may be made of the Mortgaged Premises or any
part thereof; nor (iii) permit any lien or cnoumbrance, of any kind or character, to accrue or
remain on the Mortgaged Premises or any part thereof which might fake precedénce over the lien
of this Mortgage; provided that with respect o taxes, assessments and other charges levied or
assessed, debts for repaii or improvements, or requuemmts of governmental authority,
Mortgagor shall have the right to contest such items in good faith by appropriate proceedings
diligently conducted or provuie indemnification satisfactory to the Mortgagee.

3. DNSURANCE.

(a) The Morigagor will keep the Mortgaged Premises insured for the benefit
of the Mortgages agaiost loss of damage by fire and other casualty and for evtended coverage, all
for 90% of the appraised value of the merovements on the Mortgaged Premises, and shall
provide the Mortgagee with policies of liability insurance in amounts approved by Mortgages,
and when and to the extent reqmred by the Mortgages, against any other risk insured 4 gainst by
persons operating like properties in the locality of the Mortgaged Premises.

(b)y Al insurance hercin provided for shall be in form and with companics
approved by the Morigagee, regardless of the types or amounts of insurance required and
approved by the Mortgagee. Not less than ten (10) days prier to the expiration dates of each
policy required of the Mortgdgor pursuart to this paragraph, the Mortgagor will deliver 1o the
Mortgagee a renewal policy or policies with evidence of payment satisfactory to the Mortgagee.

(¢) Mortgagor shall obtain from its insuret and prowdx. to the Mortgages prior
or contemporaneously with the dehvery of the Note and ] “vfol*tgage an endorsement to the policy
naming the Mortgagee as a loss pavec on the policy. If requested by Mortgagee, the Mortgagor
will assign and deliver to the Mortgagee all policies of insurance, or copies or endorsements
thereof, which insure against any loss or damage to the Mortgaved Premises. If the Mortgagee
by reason of such insyrance receives any mongy for less or damage, such amount may, at the
option of the Mortgagee, be retamed and applied by the Morrgavee toward payment of the
Secured Indebtedness, o apphed, or any part thereof, toward the repair of said buildings or for
the erection of new buildings in their place, or for any other purpose satisfactory to the

Mortgagee. The Mortgages shall not be obligated to seg to the proper application of any amount
paid to the Mortgagor.

4. CONDEMNATION. The Mortgagor covenants and agcses ‘that if at any

 time all or any portion 6f the Mortgaged premises shall be taken or damaged under the power of
eminent domain, the award received by condemnation proccedmgs for any property so taken or
any payment received in lieu of such condemmation proceedings shall be paid directly to the
Mortgagee; and all or any portion of such award, at the option of the "vimigagee, ‘shall be applied
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to the Secured Indsbtedness or paid to the Mortgagor for the purpose of zestonng or rebuilding
any part of the Morigaged Premises which may have béen altered, damaged or destroyed as a
result of any such taking, or for any other purpose salisfactory to Mortgagee; provided, that the
Mortgagee shall not be obligated to see to the application of any amount paid to the Morigagor.

5. INDULGENCES. EXTENSIONS. 'Rﬁnﬁjﬁsg"‘s‘ﬁwﬁ WATVERS.

(a)  Mortgagee may at any time, m’thout notice to amy petson, grant to the
Obligor any indulgence, forbearance or any extension of time for the payment of any of the
Secured Indebtedness or allow any change or aubsritution for any of the property described in
this Mortgage or any other: collateral which may be held by the Mortgagee, without in any
manner affecting the liability of the Obhgor any endorsers of the Secyred Indebtedness or any
other persol. liable for the payment of said indebledness, and also without in any manner

affacting or impairing the lien of this Mortgage upon the remainder of the property and other
collateral.

(o)  Morigagee may at any tine, without no'ﬂce to any peraon, re]easb any
portion of the Mortgaged Premises ot any other collate:al or any portion of any other collateral
which may be held as security for the payment of the Secured Indebtedress, either with or
without any consideration for such releage, without in any manner affecting the liability of the
Obligor, all endarsers, and all other persons who are or shall be liable for the payment of said
indebtedness, and without affecting or unpamne, in’any marmner the validity and priotity of the
lien of this Mortgage upon’thé entirs remainder 6f the Mortgaged Fremises ar othier collateral
which is unreleased. Any release or releases may be made by the Mortgagee without the consent
cr approval of any person or persans whomesoever,

(¢ Any Tajlure by the Morigagee to insist upon the siriot perfomance of any
of the terms and provisions hereof shall not be desmed to be a waiver of any such terms, and the
Mortgagee, notwithstending any such failure, shail have the right tllﬁleaﬂer to insist upon the
strict performance of all of the terms and provisions of this Mortgage.

(d)  Neither the Obligor nor any other person now or hereafter obligated for
the payment of the Secured Indebtedness shall be relieved of such obligation by reason of (i) the
failure of the Mortgagee to comply with any requcst of the Mortgagor to take action to foreclose
this Mortgage or otherwise énforee any of the provisions of; or any abligations secured by, this
Mortgage; (i) the releass, wgardless of consideration, of any security heid for the Secured
Indebtedness; {iii) any agresment or stipulation between any subsequent owner of the Mortgaged
Premises and the Mortgagee extending the time of payment or modifying the terms of the
Secured Indebtedness or this Mortgage without first having obtsined the consent of the
Mortgagor or such other person.

(6)  Regardléss of consideration, and without the necessity for any notice to or
consent by the holder of d:uy Subordmare lien on the Mortgaged Premises, the Mortgagee may
release the obligation of anyone at any time liable for any of the Secured, Indebtedness, or release
any part of the security held for the Secured Indebtedness or extend the fime of payment or -
otherwise modify the terms of the Secured Indebtedness and/or in this Morigage without in
anyway impairing or affecting the lien of this Mortgage or the priority of such lien over any



Case 4:05-cv-00329-GKF-PJC  Document 2119-45 Filed in USDC ND/OK on 05/29/2009 Page 66 of 79

subordinate Hien. The holder of any submdmaie lien shall have no right to terminate any lease '
affecting the Mortgaged Premises.

{H Mortganee may resort for the payment of the Secured Indebtedues:. to any

other security thersfor held by the Morigagee in such order and manier as the Mortgagee may
clect.

(2)  To the fullest extent permitted by law, Mortgagor hereby waives, releases
and relinguishes all of its right of appraisements and hereby waives, rcleases and relinquishes all
right of redemption under any apphcable Taws.

6. SECURITY AGREEMENT AND FINANCING STA"‘r‘I-:MEN’r, RN

(a) This Mortgage shall also be construed to be a security agreement and
financing statement with respect o any of the Morigaged Premises which may be subject to a
security interest pursuant to the Uniform Commercial Code of the applicable jurisdiction, and
Mortgagor hereby grants to Moripagee a securily inferest in said properties and items
(hereinafter referred to as the “Collateral”). This instfument ray he filed by Mortgagee in the

appropriate records or index as a financing statement, for the purpose of perfecting such security
interest.

(b  Upon any Bvent of Default, the Mortgagee may, at its discretion, require
the Mortgagor and/or the Obligor to assemble fhe Collateral and make it available to the
Mortgagee at a place reasouably convenient to both parties to be designated by the Mortgagee,
The Collateral may, at the sole discretion of the Mortgagee, be eomhined with the real property
as an entirety, or any part of the Collateral not sold together with the real property may be sold

separately, as one parcel or in such parcels, manner or order ag fhe Mortgagee, in its sole
discretion, may elect.

{c) The Mostgages shall glve the Mong&cror and Obhgor notice, by remtemd
or certified mail, postage prupaid of the tite and place of any public sale of any Collateral or of
the time after which any private sale or other tntended disposifion thersof is to be made by
sending notice to the Morimgox and Obligor at least ten (10) days before the time of the sale or
other disposition, which provisions for notice ‘the parties agree are reasonable.

(@)  Tbe proceeds of any disposition or other action by the Morigagee shall be
applied as follows: (a) first, 10 ‘the costs and expenses incorred in connection with the rotaking,
preparation for sale of the Collateral, and ‘the care or safekeeping of (he Collateral in any way
relaling to the rights of the Mortgagee, including reasonable atforneys’ fees and expenses
incurred by the Mortgagee in connection with any of the foregoing; (b) second, to the payment of
the Secured Indebtedness; (c) third, to the payment of atry other amotmts required or pertnitted to
be paid under the Uniform Comrmercial Code of the applicable jurisdiction; and (d) fourth to the
Morigagor to the extent of any surplus proceeds,

{e)  Within fifieen (15) days affer request by the Mortgagee, Mortgagor agrees
to execute, acknowledge and deliver any financing statement, rem*wal affidavit, certificate,
continuation statement, nventory or other similar documents as the Mortgagee roay request in
order to protect, presetvé, conlinue, extend or ‘maintain the secumy interest under the priority of
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this Mortgage, and will, upon demand, pay any cxpenses mctmcd by the Monga‘g,ee m the
preparation, executien and filing of any such documents.

7. TAXES. ThéObligor and/er Mortgaonr hereby agreu o pdy any and all
taxes which may be levied or assessed directly or mdxre;ctly upon the Sceured Indsbtedness, this
Morfgage or the Mortgaged Premises, including, but not limited to, any mortgage taxes required
by any applicable jurisdiction.

s MORTGAGEL'S RIGHTS, Upon the failure of the Mortgagor or Obligor
to pay any of the taxes, assessments, liens or other charges on the Morigaged Premises or owed
by Obligor under this Mortgage as they bccome due and payable, or to perform any of the
Mortgagor’s or Obligor’s covenanis and agreements herein, the Mortgagee may, at its option,
pay such expenses or renedy the Mortgagor’s or Obhgcn s failure to perform hereunder, and the
Mortgagor and Obligor hereby agree to refund on demand ali amounts so paid, with interest
thereon at the default rate of interest set forth in the Note. Any such amounts so paid, together
with such interest, shall become a part of the Secured Indebtadness; prowded howevcr, that the
retention of a lien hereundeér for any sum $0 paid shall not be a waiver of subrogation or
substitution which the Mortgagee might otherwise have had.

9. EVENTS OF DEFAULT: REMEDIES,

{a) An “Byent of DefauIt” OCoUIS:

(1) if the Obhgm shall fail to pay principal or inforest yndet the Note when due
and payable, whether at the due date th, ereof, by acceleration or otherwzse

(2} upon any other failure to pay any of the Secured Indebtadness when due;

(3) upon the occurrence of any default as set forth in the Agreement or the Note
(which defaults are hereby incorporated by reference);
: ,
(4) upon the breach of any term or provision of this Mortgage, the Note or any
other document executed in conmection herewith;

(3) if the Mortgagor, without the prior written consent of the Mortgagee; shall (or
atternpt to) mortgage or otherwise encunber sell, transfer, convey or voluntarﬂy or involuntarily
permit or suffer the Mortgaged Premiises or any part thereof to be morfgaged, encumbered, sold,
ransferred or conveyed, or in the event any foreclcsure, execution or other similar remedy is
commenced against the Mortgaged Premises or the Collateral,

(b) - If sn Bvent of Default ocours which is described in Sections 9(a)1) or
9(a)(4) above, unless ‘otherwise cxpressly prowdcd in the Note or Agreement, Obligor or
Mortgagor, as the case may be, shall have five (5) business days aftér receipt of Mortgagee’s
written notice thereof to cure said Event of Default to the reasonable satisfaction of the
Morigagee. If the Event of Default set forth In Section 9(a)(:>) above eecurs, there shall be no
curative period. If any of the above Evenig of Default are not cured within the applicable
curative period described, the whole of the Securad Indebtedness shall, at the election of the
Mortgagee, become immediately die and payasble without further natice, except as provided in
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the Note, and the Mortgages, at its opmon, may proceed to foreclase this Mortgage, with or’

without appraisement as the Mortgagee may clect at the time judgment is rendered. Thereupon,

the Mortgagee shall be entitled to enter into possegsion of the premises and to collect the rents,

issues and profits thereof, accrued and to accrue, and to apply the same as provided herein, or

Mortgagee shull be entitled to the appointment of a receiver in’any court of competent
_jurisdiclion to collect such rents under the direction of the court.

(¢}  The Mortgagee may elect to use the non- judlcxal Power of Sale which is
hereby conferred under the terms of this Morigage. Mortgagec is hereby authorized and
empowered, to expose io sale and {o sell ali, or from time to fime any parl, of the Mortgaged
Premises at public auction for cdsh, after first having complied with 2ll applicable requirements
of the law with respect to the exercise of powers of sale contained in mortgages and/or deads of
trust. Mortgagee may sell the Moﬁgaged Premises o the highest bidder at public auction in
front of the Courthouse door in the county where the Mortgaged Premises are located, either in
person or by auctioneer, afier having first given notice of the time, place and {enns of sale,
together with a description of the property to be sold, any such notice and sale bein g given and
conduofed according to the laws of the state where the Mortgaged Premises are located
governing sales of land under mortgages and/or deeds of trust, Upon payment of the purchase
money, Mortgagee or any person conducting the sale for Mortgagee is authorized to execute to
the purchaser at said sale a deed to the Mortgaged Premises so pm'cha‘ied Mortgages may bid at
said sale and purchase the Mortgaged Premises, or any part thersof. At the foreclosure sale, the
Mortgaged Premises may be oﬁ‘med for sale and sold as a whole without first offering it in any
other manner or may be offered for sale and sold 111 any other manner Morfgagee may slect,
Moitgagee may conduct any number of sales from time to time. The power of sale provided
herein shall not bé exhausted by any one or more such sales as to any part of the Mortganed
Premises which shall not have been sold, ner by any sale that is not completed or is defective in
any manner, and shall be exerciseble by the Trustee until the indebtedness scoured hereby has
been satisfed in full. Any sale or sales shall operate to divest all of the estate, rights, title,
interest, claim and demand whatsoever, whether at law or in equity, of Mortgaq,or in and into the
properties and rights so sold, and shall be a perpetual bar, both at law and in equity, against
Mortgagor, any and all persons claiming any part thereof or. any interest therein th:cmgh
Mortgagor, to the fullest extent permmed by applicabls law,

(d) The foregoing ghatl in 1o way be construed to hmlt the power of gale
herein granted or restrict the discretion the Mortgagee may have inder the laws of the applicable
jurisdiction granting the right of the power of sale, as the same may be from tme to time
amended. Each legal, equztable or contractual right, power or ramedy of the Mortgagee now or
hereafier prowded herein, or by statute or otherwise, shall be cumulative, concurrent and in
addition to every other right, power and remedy, and the sxercise or commencement of the
exercise by the Morigagee of any one or morg of such rights, powers and remedies shall not -
preclude the simultaneous or later exercise of any or all such other rights, powers and remedies.

(e)  Whether or not proceedings have commenced by the exercise of the power
of sale above given, the Mortgagee or the holder or holders of Secured ludebtedness, in Leu of
proceeding with, {he power of sale, may at its option (after any applicable contractual notice
end/or cure period has expired without such default being cured) proceed by suit or suits in
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equity or at law to foreclose this Mortgage, The Mortgaged Premises may be sold as one parcel
or in such parcels as the Martgagee may elect unless otherwise provided by law.

63) In addition to the remedies set forth in this Mortoage the Mortgagee shall
be entitled to exercise any and all other Temedies available by apphcable laws and judicial
decisions, as well as all remedies available to a secured creditor under the Uniform Conumercial
Code of the applicable jurisdiction.

10.  LEASES, ASSIGNMENT OF RENTS.

{a) In addition to pledging the Mortgaged Premises described herein,
Mortgagor does hereby presently bargain, grant, sell, trapsfer, assign, convey, deliver, confirm
and warrant unto the Mortgagee iis suCCessors and aswgns as an ahsolute asszgnment and not
merely one for sscurity, ali of the right, title and interest of the Morlgagor in and to all Leases
now or hereafter entered into, whether oral or written, which demise any portion of the
Mortgaged Premises or 1mprOVemcnts thereon, together with any and all extensions, renewals,
and modifications thereof, wgether with; (a) the immediate and continuing right to collect and
receive all rents, income, payments and profits arising ont of said Leases or out of the above

desctibed real property or unprovements or any part thereof and (b) the right to all proceeds
payable to the Mortgagor.

(b} It is understood and agreed by parties that this assignment is intended to
be and 1s an absclute assignment from Mortgavm to Mortgages, and not merely the passing of 2
security interest; provided, however, that, prior to an Event of Default, ‘Mértgagor shall have 4
limited license, withott joinder of Mortgagee to ‘enforce the Leases and to collect the rents as
they come due and {o retain, use and enjoy the same. Such license shall be ravowble by notice
from Mortgagee to Mortgagor at any time after the ocourrence and during the céntinuation of an
Event of Defanlt,

()  Mortgagor shall, upon request by Mortgagee, exccute confirmatory
assignmients of any specific Leases aﬁ'ccung any part of the property subject to this Mortgage.
M0rtga001' will promptly (but in any event withify five (5)' business days from the time Mortgagor
has sctual knowledge thereof) notify Mortgagee if Mortgagor has reason to believe it will be
unable to fulfill its obligations as lessor under any Lease or if Mortgagor has knowledge of any
set of facts which, with the giving of netice or passage of time or both, would constitute a defanlt
on Mortgagor under any Lesse. Mortcragea may require that all security deposits and similar
funds for security provided By a lessec or occupant be deposited with an escrow agent
satisfactory to Mortgacee, subject to the rights of the lessee or occupant, but otherwise Subject to
a security interest in favor of Mortgagzee.

(9] Any Leases pertaining to the Mortgaged Premises are hemby made subject
and subordinate to ihis Mortg‘aﬂe and to all renewals, modlﬁcatlons, consolidations,
replacements and extensions of this Mortgage and the Secured TIndebtedness with the same force
and effect as if the same had been’ executed and recorded prior to the execition of the Leases.
Mortgagor, at Mortgagee's request, shall furnish Mortgagee with executed copies of all Leases .
now ex1st1ng or héreafler made of all or any part of the Mortgaged Premlsezs Mortgagor shall



Case 4:05-cv-00329-GKF-PJC  Document 2119-45 Filed in USDC ND/OK on 05/29/2009 Page 70 of 79

not, without Mortgagee’s writien consent, request or consent to the subordination of any Lease of
all or any part of the Mo rtgaged Premises to any lien subordinate to this Mortgage.

{d} Mortgagee may, after occurrence of an Event of Default, fom time to
tite, appoint and distniss such agents or employees as shall be necessary for the collection of the
rents and for the proper care and operation of the Mortgaged Premises, and Mortgagor hereby
grants to such agents or employees so appointed full and irrevocable authority on Mortgagor’s
behalf to manage the Morigaged Premises and to.do all acts felating to such management,
including among others maling new leases in the name of the Mortgagor or othierwise, altering
or amendxng existing Leases, authorizing répairs or replacements io maintain the Mortgaged
Premises in good and tenantable condition, and making such altcrat;ons Or Improvements as in
the judgment of the Mortgagee may be necessary to maintain or inerease the income from the
Mortgaged Premiscs. Mortgagee shall have the sole control of such agents ar employees whose
remuneration shall be paid out of the tents, and Mortgagor hereby expressly releases Mortgagee
from any Liability to Mortgagor for the acts of such agents, and agrees that Mcrtyagee shall not
be Hable for their neglect or for moneys that may come into the possesston of such agents.

‘,) The collecuon a:nd gppllqatlon of rents as above dcscnbed shall mot
exercise by Mortcagee of the rights herem prov1ded shall not prevent MDI‘lg..laCE § ='xerc1se of
any rights provided elsewhere in th;s Mortgage.

()  The Mortgagee shall not be vbligled fo petform or discharge any
obligation under the Leases hereby assigned, or under or by reason of this Mortgage, and the
Mortgagor hereby agrees to indemmify and hold harmiess Mortgagee against any and ail lability,
loss or damage which Mortgagee might incur under the Leases or under this Morigage, and of
and from any and all claims and demands whatsoever which may be asserted against Mortgagee

by reason of any alleged obligation or uudertalung on Mortgagee’s part to pecform or discharge
any of the terms of such Leases

(gy Upon request of Mortgagee, at any time, Mortgagor will deliver a wriiten
notice to each of the tenants of the Mortgaged Premises, which notice shall inform such tenants
of this Mortgage and instruct them that upon receipt of natice by them from the Mortgagss, all
rent due thereafter shall be paid to the Mortgagee,

11.  FEES AND EXPENSES. Tti is a:,recd that if, and as often =s ﬁus Mortoage
or the Secured Indébtedness is placed m the hands of an attorney for collection, or to proiect the
priority or validity of this Mortgage, or to defend any suit affecting the title to the Mortgaged
Premises, or to enforce or defend any of the Morigagor’s or the Mortganee s rights hcw.mder,
the Mor(gagor shall pay to the Mortgagee iis reasonable attomeys foes, limited to a maximum of
10% of the indebtedness, togsther with all court costs, expenses for title examination, fitle '
insurance or other disbursements relating to the Mortgaged Premises, which sums shall be
secured hereby,

' 12.  BSTOPPEL CERT]TICATE Tha Mortgaﬂor shaH within ten (10) days
after receipt of request, made either pe:rwnally ot by maﬂ certify, by a wmtmg duly

10



Case 4:05-cv-00329-GKF-PJC  Document 2119-45 Filed in USDC ND/OK on 05/29/2009 Page 71 of 79

acknowledged, to the Mortgagee. or fo any propased assignee of this Mortgage or of the Secured
Indebtedness or any of them, the amount of pmlcxpa:l and injerest then owing on this Mortgage.

13, NOTICES. All notices hersunder ‘shail be m wrﬁmg and shal} be d*"emai
to have been sufficiently given or served for all purposes when presenied personally or sent by
cerlified or registored mail to any party hereto at the following’ address!

To Morigagot:

c/c Kerry Kinyon
P.O. Box 248
Decatur, AR 72722

To Mortgages; MoKinney & Stinger, P.C.
' ¢/o Robert L. Roark, Esg.
101 N. Robinson, Ave., Snite 1300
Oklahoma City, OK 73102

To Obligor: Peterson Farms, Inc.
¢lo Kerry Kinyon
P.0. Box 248
Decatur, AR 72722

or at such other address of which it shall have notified the party piving such notice in writing.

14,  ACCESS. Mortgagee shal upon forty-eight hoirs prior nottce have
acoess to the Mortgaged Premises for the purpose of inspecting the same and ascertaining that
the various loan requirements and restrictions are bemg corplied with, provided such aceess
shall be granted during nosmal business hours.

15, CHANGE IN PROPERTX The T\/Iortg,agm covenams and agrecs to
permit or suffer none of the' following without the written consent of the Moxtgagge: {i) my
material struetural alteration of, or addition to, the buildings or improvemens on the Mortgaged
Premises; or (if) the removal from the premises of any part of the property covered by this
Mortgage, except the renewal, replacement, or substitution of fixtures and articles of personal
propetty covered hereby mede il the notmal course of business; or (jfi) the use of any of the
buildings or improvements now' or hereafter situated upon the Mortgaged Premises for any
purpese other than as c1ment1y used; pmv1ded, however, that Mortaagex. hereby consents to such
of the foregoing as Mortgagm is obhuated to permit or suifer undcr aty lease in effect as (o the
Mortgaged Premises on the date of thls Moitgage. '

16. SUBROGATION. In the cvent it bécomes ncccssary for the Mortgagee to
expend any sums for the purpose of re‘mmg debt or debts secured . by prior Hens on the
Mortgaged Premises, the Mortgagee shall be subrogated to the rights and lien pnonty of the
holder of the lien so discharged.
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17  BNVIRONMENTAL LAWS.

(@  The Mostgagor will not cause any violation of applicahle environmental
laws, nor knowingly permit any tenant of any pomon of the Mortgaged Premises to cause such a
violation, nor permit any environmental lien to be placed on any portion of the Mortgaged
Premises.

(v)  The Mortgagor and its successors and assigns, agree to defend, mdemmf‘y
and hold harmless the Mortgagbe and its directors, officers, employees, agents, contractors,
subcontractors, licensees, invitees, successors and assigns, from and a,gamst any and all claims,
demands, judgments, seitlements, damages actions, causes of actions, injuries,’ adnnmsm"atWe
orders, consent agreements and orders, liahilities, penalues costs, including, but not limited to:
(i) any cleanup costs, and all expenses of any kind whatsoever, inciuding claims anmng out of
loss of life, mjury to persoms, property, or business or damage to natural resources in connection
with the activities of Mottgagor or any other party arising out of the actual, alleged or threatened
discharge, dispersal, release, storage, treatment, geneération, disposal or escape of pollutants or
other toxic or hazardous substances, includitig asbestos and any other solid, liquid, gaseous or
thermal irritant or contarminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals
and waste (including materials to be recyeled, reconditioned or reclaimed); (i) the use,
specifications, or inclusion of any product, material or process containing chemicals; or (ili) the
failure to detect the existence or proportion of chemicals in the soil, air, surface water or
grovundwater, or the performance or failure to perform the ‘abatement of any pollutmn sousrce or
the replacement or removal of any soil, waler, surface waler, or groundwater-containing
chemicals.

) The Morigagor and its successors and assigns, shall bear, pay and
dxscharg,e when and as the same become due and payable, any and all such Judg,ments or claims
for damages, penalties or otherwise agmnst the Mortgagee described herein, shall hold the

* Mortgagee harmless for those Judgments or clajms, and -ihall assume the burden and expense of
defending all suits, administrative procesdings, and negonatxoua of any description with any and
all persons, pohtlcal subdivisions or governnient agenc]es ansng out of any of the occurrences
set forth herein. It is agreed that if, and as often as, the Mortgagee shall elect or be required to
become involved in any action or procesding commenced by any governmental authority with
respect to storage, disposal or cleanup of any foxic or hazardous materials on the Mortgaged
Premises, the Mortgagor shall pay to (he Mortgagee its reasonable attorney’s fees together with
alt court costs or other disbursements relating to the Mortgaged Premises, which sums shall
constitute a part of the Secured Indebtedness.

18. IVHSCELLANEOUS

(a)  The rights of the Morigagee ansmg under the clauses and covenants
contained in this Mortgage shall be separate, disfinet and cumulative and none of thern shall be
in exclusion of the others; and no act of the Moftgagee shall be construed as an election to
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proceed under any one provision herein to the exclusion of any other provisions, anything herein
or otherwise to the contrary notwithstanding.

(b)  The covenants and agreements contained hereln are binding upon the.
Mortgagor and Obligor and their respective successors and assigns and shall inure to the benefit
of the Mortgagor, Obligor, Mortgages and their Tespectwe successors and assigus.

(@) Wherever ‘used in this Mortgage, unless the context clearly indicates a
confrary intent or unloss otherwise specifically provided herein, the word “Mortgagor” shall
mean “Mottgapor and/ot any subsequent owner or owners of the Mortgaged Premises;”* the word
“Mortgagee” shall mean “Mortgagee or any subsequent holder or holders of this Mortgage;” the
word “Note” shall mean “Note secured by this Mortgage;” and the word “perso > shall mean ©
individual, corporation, partnership or unincorporated association.” All’ '

{dy  This Mortgage cannot be changed except by an agreement in writing,
signed by the party against whom enforcement ol the change is sought and in recordable form.

(&)  Matters of constructnon, validity, mtezpretatmn enforcement  and
performance relating to terms defined m the Note, to the indebtedness, its payment (including,
without limitation, all matters relatmg to limitations on interest, i.g., usury), and with respect o
obligations created under the Note, shall be governed by and construed in accordance with the
laws of the State of Oklahoma apphcable to contracts made and performed in Oklahoma, ancl the
applicable laws of the United Staies of Ammca, rcgardless of where the | Mortgaged Premises or
Coliateral may be located. All other provisions and obligations ausing under this Mortgage,
together with those which relate to the creation, perf‘echon priority and enforcement of this
Mortgage and all security interests in the Motigaged Promises shall be governed by the faws of
the State where the Mortgaged Premises and Collatéral aré’located.

19. PARTIAL INV, ALH)ITY Should any clayse or provxsmn of thls B
Mortgage be invalid or void for any rea_sop, such invalid or void clausc shall not affect the whoie
of this ingtrument, and the balance of the provisions hereof shall remain in full force and effisct,

20,  WAIVER. To the fullest extent permﬁted by Ia.w, Moﬁgagor mc‘vocably
and unconditionally waives and releases (a) all beneﬁts that might accrue to it by virtue of any
present or future law exempting the Mortgaged Pralmses from attachment, levy or sale on
execution or providing for any appraisernent, valuauon, stay of execution, exemption from civil
process, redemption or extension of time for payment; (b) all nodces' of any Event of Default
(except as otherwise expressly provided herein) ot of Mortgagee § elecuon to exercise any right,
remedy or recourse provided for hereunder; and (c) any right t6 a marshaling of assats or a sale
in inverse order of alienation. Mortgagor and Obligor, for themselves and all affiliates and
Successors in interest, including any trustee, receiver or dchtor—m—poswssmn, covenant and
affirm that it is Mc-rtgagor s and Obligor's m’rent hiat Martgavee have by this Mortgage a valid,
enforceabls, first and prior right and en ir the Morigaged Premises and Collateral déscribed
herein; that any defect that may exist or cccur 'in granting or perfecting this Mortgage is
immaterial, {s hereby frevocably waived and released, and shall ot affect or fmpair
Morigagee’s intended rights hereumder; and that Mortgagor and Obligor and their successors
shall not at anytime assert any such defect, or any other defenses or claims to contest the validity
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or enforeeability of this Morigage and all nghts and interests pluporied]y granted Mortoragee
hereunider, and that by virtuc hereof they shall be estopped from making any such claim.

21, MORTGAGOR/OBLIGOR WARRANTIES. Mortgagor and Obligor and
their undersigned raprcsentauves, by their execution hereof, hereby represent and warrant
that: (a) the Mortgagor has the requisite authority, and the person signing on its behalf has the
requisite capacity and corporate approvals, to execute and deliver this Mortgage, as evidenced by
an appropriate Certificate of the Secretary of the Corperation (where applicable) which
Mortgagor shall deliver herewith; (b) the execution and delivery of this’ Mortgage does not
violate any other agreements, covenants, court orders or contractual restrictions imposed upon
the Mortgagor or Obligor; (c) the grant and delivery of this Mortgage dogs ot causc the
Mortgagor to be insolvent or otherwise financially irupaired, is not granted and detivered with
any intent to hinder or defraud the Mortgagor’s other cradmrs and is given for fair,
conterpporanseus " and substanually equivalent consideration; and (d)the Mortgage, when
properly filed of record i accordance with the laws of the State of L, will
canstituis the first and only mortgage granted with respect to the Mortgaged Premises.

EXECUTED AND DELIVERED the day and monih first above written.
“MORTGAGOR” ‘

Decatur, Arkansas
Attest:

e By ,
Secretary -~ _ , Pregident

- (SEAL)

STATE OF ARKANSAS )
) ss.

COUNTY OF BENTON )

This instrument was acknowiedged before me on July , 2003, by
e o -, an ' Arkansas cotporation,

NOTARY PUBLIC

My Commission # Expires: -

(SEAL)
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“OBLIGOR”

Attest:

(SEAL)

STATE OF ARKANSAS

COUNTY OF BENTON

)
) ss.

}

Secretary

By

PETERSON FARMS, INC,
Decatur, Arkansas

Page 75 of 79

I.loyd Peterson, P1es1dcnt

This instrument wes acknowledged before me on July , 2003, by Lloyd
Peterson, President of Peterson Farms, Inc., an Arkansas corporation.

My Commission #

Expires:

(SEAL)

NOTARY PUBLIC
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NOTICES

All potices required to be served upon any Party, as stated in the Settlernent
Agreement, shall be served in. accmda'xce with the Agreement upon the following individuals.
Any of the followmg rapfesentauves may be substituted or chanﬂect by the Party Pringipal for
such representative apon writter notice to all other Parties;

PARTY REPRESENTATIVE

~ Crry oF TULsA c/o City Attorney
200 Civic Center, Third Floor
Tulsa, OK 74103 '
Telephone:  918/596-7717

TuLsa METROPOLITAN UTILITY AUTHORITY ¢/o Chairman
200 Civic Center, Fourth Flocr
Tulse, OK. 74105
Telephone:  918/596-9621

TY¥SON FOODS, BT AL. Ruth Ann Wisener
. Tyson Foods, Inc.
2210 West QOaklawn Drive
Springdale, AR 72762-6999
Telephone:  479/200-4000

CopB-VANTRESS, INC. - . Ruth Ann Wisener
: Tyson Foods, Inc.
2210 West Qaklawn Drive
Springdale, AR 72762-6999
Telephone:  479/290-4000

PETERSON FARMS, INC. . KerryKinyon . .
Chief Exeentive Officer
Peterson Farms, Ine.

- P.O. Box 248

Decatur, AR 72722 ‘
Telephone;  479/752-5000
and
Joyce, Paul & McDaniel, P.C.
Atlention: A. Scott McDaniel
111 West Fifth Street, Suite 500
Tulsa, OK 74103
Telephone:  918/599-0700



Case 4:05-cv-00329-GKF-PJC Document 2119-45 Filed in USDC ND/OK on 05/29/2009
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PARTY .. REPRESENTATIVE

SmMMONS FOoDs, INC. ‘Mark Simmons

Chairman of the Board
" Simmons Foods, Ine,

P.O. Box 430 -
‘Siloam Springs, AR 72761
Telephone:  479/524-8151
and

Conner & Wintezs, P.L.L.C.
Attention: John Elrod .
100 West Center Street, Suite 200
Fayettoville, AR 72701
Telephone:  479/582-5711

CARGILL, INC., Steve Willardson

' Coargill, Ine.
1505 8, Old Missouri Road
Springdale, AR 72764
Telephone:  479/750-6800
and
Rhodes, Higronymus, Jones, Tucker & Gable,
PLLC.
Agtention: Jolm B, Tucker
P.0. Box 21100
Tulsa, OK 74121
Telephone:  918/532-1173

GRORGE’S, INC. : Gary C. George

Chief Executive Officer
George's, Inc,
412 'W. Robinson
P. Q. Prawer G
Springdale, AR 72764
Telephone:  479/927-7000
and L o

* Basseft Law Firm
Aftention: James M. Graves
P. 0. Box 3618

" Fayetteville, AR 72702
Telephone:  479/521-99%96
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: AL e ™R
FXHIBIT F'IO SETTLEMENT AGREEMENT : e

PARTY , REPRESENTATIVE
CITY OF DECATUR, ARKANSAS " Mayor Bill Montgomery
Cliy of Decatur
P.0. Box 247

Decatur, AR 72722

Telephone:  501/752-3914

and : .
Doerner, Saunders, Daniel & Anderson, L.L.P.
Attention: Linda C. Mastin.

320 §. Boston, Suite 500

Tulsa, OK 74103-3725

. Telephone:  918/582-1211
SKrtr/$659-00 1ce /S T5088_1/dkm



